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The first draft of the long-awaited Procurement Bill (the “Bill”) was published on 12 May, the day after 
the Queen’s Speech. 

At the time of writing, the Bill is being considered in the House of Commons, and we expect to see changes 
to the legislation as it makes its way through the parliamentary process. 

The Bill is substantial with 124 clauses, in 13 parts and 11 schedules, and has been published alongside 
a lengthy set of Explanatory Notes. 
 
The Bill is described by the Government as providing a simpler and more flexible procurement regime. This 
simplification means that there are significant changes for local authorities to get to grips with, and many 
local government officers will need to sign up to the training programme promised by the Cabinet Office. 

Although there will be a six-month lead in time prior to the legislation coming into force, local authorities 
will want to start familiarising themselves with the key incoming developments and considering any 
corresponding changes needed to internal governance and processes.

An obvious change introduced by the Bill is the inclusion of procurement rules relating to utilities, defence 
and security, and concession contracts in one piece of legislation. It is worth noting however that many 
provisions of the Bill will be implemented by the Secretary of State by secondary legislation, which means 
there will still be numerous documents to consider when seeking to follow the regime. 

The Local Government Association has come out to say it broadly welcomes the proposed procurement 
reforms, but they are concerned that some areas of the Bill will have unintended consequences. They 
would like to see the Bill go further to reduce red tape1. 

Definition of “contracting authority”

A “contracting authority” is defined in the Bill as a “public authority” (the definition is wider for utilities 
contracts), and a “public authority” is defined as an authority “wholly or mainly funded out of public 
funds, including the NHS, or subject to public authority oversight”. 

These definitions have been amended during the legislative process in response to concerns, including from 
the Local Government Association2, that local authority trading companies will be caught within the definition 
and therefore have to comply with the procurement rules where they currently may not have to. We will need 
to wait and see whether any amendments are made to this definition to address this point.
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Transparency

Transparency is a key theme in the Bill, as highlighted by the procurement objectives. Local authorities 
now need to have regard to the procurement objectives and National Procurement Policy Statement 
when running a procurement, in addition to their own local objectives. 

An evident area where transparency has increased can be seen in the provisions relating to notices, and 
local authority procurement teams will need to prepare for these. 

Contracting authorities must issue the following notices in the relevant circumstances: 

• Planning and pipeline notice where contracting authorities consider they will spend more than £100 
million under relevant contracts in the coming financial year;

• Tender Notice;
• Contract Award Notice;
• Contract Detail Notice;
• Contract Change Notice, when applicable;
• Dynamic Market Notice where a dynamic market is to be established;
• Transparency Notice where direct awarding in special cases and switching to direct award;
• Payment Compliance Notice; and
• Below Threshold Tender Notice, where applicable.

There are also a couple of voluntary notices namely, planned procurement and pre-market engagement 
notices. Meanwhile, contracts themselves must be published where they are valued over £5 million. 
Although many of the notices will be familiar to contracting authorities, it will be important to gear up 
to meet these requirements, particularly for smaller contracting authority procurement teams. 

Another new area of transparency is the requirement to publish key performance indicators (“KPIs”) for 
contracts over £5 million. Contracting authorities must set and publish at least three KPIs. They will not 
apply if it is not appropriate to the subject of the contract to monitor performance, and the provisions do 
not apply to frameworks, concession contracts or light touch contracts. Local authorities will welcome 
these exclusions, but it is still likely to be an area where more resource will need to be focused by local 
authority procurement teams and their client officers. 

Alongside the Bill, the Government have published a policy paper on transparency in procurement, which 
highlights further the intended use of notices, as well as a central digital platform for information on both 
procurements and contract performance. The paper states that much of the detail on transparency is to be 
included in secondary legislation passed after the Bill attains Royal Assent.

The transparency provisions will shine a light on the procurement process for suppliers but will 
likely result in increased paperwork and time pressures for contracting authorities. 

Procurement procedures and contracts

One simplification in the Bill, namely the reduction in procurement processes and 
increased flexibility in how they are used, might be welcomed by local authorities 
who may currently spend significant time determining which process to use, only
to feel constrained by the chosen process. 

However, having more flexibility to design their own process could result in 
unintended consequences and inconsistency within local authorities as well 
as across the country. This could be one of the key points of challenge from 
suppliers if they consider the process designed to be burdensome or
complex. The complexity of a process will need to depend upon the 
subject matter, but local authorities will need to have this at the 
orefront of their mind when designing a process.
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Other areas of interest are the sections in the Bill relating to dynamic markets and open frameworks. 
There was much anticipation regarding open frameworks, and the Explanatory Notes explain that this 
is “a scheme under which new suppliers can be added to the scheme at set times during its lifetime”. 
 
The language of the Bill differs from the Green Paper and refers to open frameworks as a scheme of 
successive frameworks re-awarded on substantially the same terms. An open framework only needs 
to open at certain times and expires in 8 years, it will not be permanently open to new suppliers like a 
dynamic market but will allow a degree of flexibility to authorities where it has not been provided under 
the existing framework provisions. 

The Bill also introduces the “light touch contract” which replaces the current light touch regime. The 
services to which this will apply will be determined by regulations, so we will watch this space to see 
how much it resembles the current light touch regime. The definition of “light touch contract” includes 
a framework for the award of light touch contracts. 

S.17 Local Government Act 1988

The Government has also taken the opportunity to disapply the duty on local authorities under s.17 of the 
Local Government Act 1988 in relation to the procurement rules. The disapplication will mean that local
authorities will not be in breach of their obligations under s.17 where complying with their obligations under 
the Procurement Bill, recognising the non-commercial considerations within the legislation. This will be a 
welcome change, clearing up any inconsistency between legislation. 

Summary

The Bill is being amended as it makes its way through the Parliamentary process. Additionally, lobbying 
on behalf of local authorities has already started. We will keep our clients appraised on developments, 
particularly where we see amendments that could require substantive changes to the way contracting 
authorities carry out their procurement duties. 

Please contact our Procurement team if you require  
assistance with any of the topics covered in this article.

1 Local Government Association, ‘Procurement Bill, Second Reading, House of Lords, 23 M1ay 2022 https://www.local.gov.uk/parliament/briefings-and-responses/procurement-bill-
second-reading-house-lords-23-may-2022

2 Ibid 1
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