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Navigating the Employment Law Implications
of the COVID-19 Vaccination Programme

PLUS
The Right to Disconnect: A potential reality in the
‘new normal’ or an impossible change for the UK?

• Transforming Public Procurement: a summary of the
Green Paper
• Examining the Green Paper’s proposal to remove
the Light Touch Regime and impact on social care
• Time for an “infrastructure revolution”: does the
National Infrastructure Strategy herald the start
of fairer, faster, greener infrastructure delivery
in the UK?
• After the Deal: Three Key Takeaways from the
Trade and Co-Operation Agreement
• Going Digital: Deemed permission for
telecommunications and landowner
protections
• Insolvency Influx – the upsurge of CVAs
and the impact on commercial leases
• Ending an Automatic Contract
Making Suspension by
Withdrawing the Decision
to Award the Contract

2 Sharpe Focus

The Government’s long-awaited
Green Paper on Transforming Public
Procurement was published on
15 December 2020. Here, Partner and
Head of Infrastructure, Nicola Sumner,
Legal Director, Juli Lau, Solicitor,
Hannah Ismail and Trainee Solicitor,
Natasha Barlow outline how the
changes will affect the procurement
process going forward.
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The Government’s stated aim is to provide the
UK with a modern, fit-for-purpose set of rules, to
minimise the bureaucratic burden for contracting
authorities and businesses, facilitate innovation
and the participation of SMEs, and improve the
process of challenging decisions in the courts.
If the proposals are implemented they’ll no
doubt have a significant and long-term impact
on public sector contracting.

If you’re involved in public procurement in any
shape or form, then we urge you to read the Green
Paper in full (click here). The consultation closed on
10 March 2021 but commentators suggested that
reforms are unlikely to be in place before the end of
2021 and some have suggested not until 2022/2023.

Brexit is seen as an opportunity for the
Government to reform and address the issues
in our current procurement regime.

As a quick guide, we set out some of
the headlines from the Green Paper.
Contents and coverage
The Green Paper includes broad
and radical reforms, covered in 8
chapters:

The UK has now joined the WTO Agreement
on Government Procurement (GPA) in its own
right which gives greater flexibility for a new
procurement regime to be introduced. The impact
of COVID-19 has increased the need for urgent
procedures and has highlighted the sometimes
overly complex nature of the current regime.

New procurement principles
The first major change is the introduction of a new set of new
procurement principles:
Current procurement
principles

Proposed procurement
principles

Equality

Value for money

Chapter 1: Procurement that better
meets the UK’s needs

Non-discrimination

Public good

Transparency

Transparency

Chapter 2: A simpler regulatory
framework

Proportionality

Integrity

Chapter 3: Using the right
procurement procedures
Chapter 4: Awarding the right
contract to the right supplier
Chapter 5: Using the best
commercial purchasing tools
Chapter 6: Ensuring open and
transparent contracting
Chapter 7: Fair and fast challenges
to procurement decisions
Chapter 8: Effective contract
management
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Fair treatment of suppliers
Non-discrimination

The new principles are consistent with those in HM Treasury’s
Managing Public Money, and so contracting authorities will be
familiar with the underlying concepts. However, they are a change
from the existing European Treaty principles and influence the
factors that need to be taken into account when decisions are
made in a procurement, potentially representing a significant
change of emphasis for contracting authorities and utilities.
The other significant overarching change proposed is the introduction
of a new National Procurement Policy Statement. This hasn’t been
published yet but the intention is that it will set out Government’s strategic
priorities and authorities will be required to have regard to those strategic
prioritises in addition to complying with new procurement principles.

New ‘one stop shop’

New procurement procedures

One of the other major headlines is the proposal to combine
the existing different procurement regimes in the shape of
the Public Contracts Regulations 2015 (PCR), the Utilities
Contracts Regulations 2016 (UCR), the Concession Contracts
Regulations 2016 (CCR) and the Defence and Security Public
Contracts Regulations 2011 (DSPCR), into a single set of
regulations. The Green Paper proposes that these different
regimes are replaced with one new unified set of regulations
with the aim to reduce complexity and improve flexibility.

Another major headline the Green Paper proposes is the
replacement of the existing procurement procedures with
just three procedures:

Current procedures

Proposals

Open procedure

Open procedure
“A procedure that buyers
can use for simpler, ‘off the
shelf’ competitions.”

Public Contracts
Regulations 2015 (PCR)
Utilities Contracts
Regulations 2016 (UCR)
Concession Contracts
Regulations 2016 (CCR)

Essentially the current
open procedure available
under PCR reg. 27.

Single set of
procurement
regulations

Defence and Security Public
Contracts Regulations
2011 (DSPCR)

Restricted procedure
Competitive procedure
with negotiation (CPN)

The core regulations would be supplemented by unique
requirements for utilities, concessions, and defence and
security procurements. Interestingly, the proposals state
the Government’s intention is to adopt most of the greater
flexibilities in the UCR and CCR so this element, if enacted,
will signal a real change in approach for many contracting
authorities.

Competitive dialogue (CD)

Unfortunately, the Government does not propose
incorporating other procurement-related legislation into
the new consolidated regime (e.g., the requirements of
The Public Services (Social Value) Act 2012 are not to be
incorporated) so contracting authorities will need to continue
keeping abreast of more than a new single set of regulations.

Negotiated procedure
without prior publication

Evaluation of tenders
Another proposal, although possibly not a significant
change in substance, is the removal of Most Economically
Advantageous Tender (MEAT) as the basis for an award
decision. This will be replaced with the Most Advantageous
Tender (MAT), emphasising that contracting authorities should
take a broader view of what can be included in evaluation
criteria assessing value for money, including social value.
This proposal builds on Procurement Policy Note 06/20
(click here) which introduced a new requirement for central
government departments to include social value award
criteria weighted at 10% of the overall score. The Government
intends also to legislate to require this approach in all public
procurements and to require authorities to have regard to the
new National Procurement Policy Statement (as above).

Innovation partnership

Competitive, flexible
procedure
“A new flexible procedure
that gives buyers freedom
to negotiate and innovate
to get the best from the
private, charity and social
enterprise sectors.”

Design contests
Light touch regime
Limited tendering
procedure
“A procedure that buyers
can use in certain
circumstances, such as
crisis or extreme urgency.”
Essentially the current
PCR reg. 32 but with a new
‘crisis’ ground where a
‘crisis’ has been declared
by the Cabinet Office.

These changes are designed to remove some of the
duplication that currently exists (e.g. between CPN and CD)
and to enable contracting authorities to access more flexible
regimes to enhance procurement and allow for greater
commercial freedom. The changes may also mean, especially
in the short to medium term, that procurement teams (both
on the buy and supply sides) will see an increased workload
while becoming familiar with the new rules and preparing
new documentation. It will be interesting to see if contracting
authorities use the opportunity to negotiate or if they stick with
their existing, known processes, both of which are possibilities
under the new competitive flexible procedure.

Exclusion grounds
As well as proposed amendments to
the mandatory exclusion grounds,
the Government is looking into
the possibility of a centralised
debarment list, which would enable
the exclusion of suppliers with
relevant convictions from all public
procurements. This is intended
to provide a quicker and more
standardised approach to excluding
suppliers, but we can see that this
could be problematic in practice. We
anticipate that overall this proposal
will be met with negative feedback in
the consultation response.
Procurement systems
The Green Paper outlines two new
methods of procuring contracts:
a new DPS+ system and an
open framework. The DPS+
tool is intended to allow greater
flexibility than the current DPS
and Qualification Systems as new
suppliers will be able to join at any
time with no maximum duration and
it would be available for all types of
procurement.
The open framework would sit
alongside the current closed
frameworks and would be for
up to eight years, mirroring the
approach currently available to
utilities under the UCR 2016, albeit
with a requirement for the open
framework to be opened up at
pre-defined points to allow new
suppliers to join. It is hoped that this
will reduce the barriers for entry for
small businesses by providing more
opportunities to tender. However,
the change does appear to signal
reduced flexibility for utilities
and appears to signal the end of
Qualification Systems operated
under the UCR 2016.
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Transparency agenda and use of the Open
Contracting Data Standard
The Green Paper proposes the use of the Open
Contract Data Standard (OCDS) requiring the
submission of procurement data to a central
platform. The data would have to be published in
an OCDS compliant format so that data for buyers,
suppliers, contracts, spend and performance would
be held and published on an open, non-proprietary,
reusable basis.
OCDS would enable disclosure of data and
documents at all stages of the contracting process
by defining a common data model, thereby increasing
contract transparency. The authorities would be
required to declare in their tender documents
when information would be disclosed and
justify the information that is to be treated
as commercially sensitive.
Remedy reforms
Another major headline and possibly the most
controversial aspect of the Green Paper is contained
in the sections on remedy reforms, including the
proposed emphasis on pre-contractual remedies.
The main elements of the proposed reforms in this
area are summarised as:
• New pre-award publication obligations: proposal
to require authorities to publish procurement
information before proceeding to award and
starting the 10-day standstill, to include: bidder
identities; basis of the award decisions; basic
disclosure of tenders submitted; evaluation
reports; and basic evaluation disclosure
information. New guidance is to be published
on what would reasonably not be disclosable,
but the default appears to be that authorities will
need to disclose all information unless there is an
exemption under FOIA.
• Removal of mandatory standstill letters:
proposal to remove the current requirement
to provide information on characteristics and
relative advantages of the successful tenderer
(although new guidance to be published may
still recommend this as best practice).

• New Civil Procedural Rules
and practice directions for
procurement challenges:
to be based on current
TCC guidance and a new,
tailored fast-track system,
including a move to some
cases being determined on
written submissions only,
new rules for disclosure
of documents, and new
rules on how to set up
confidentiality rings quickly.
• The possible establishment
of a new procurement-specific
tribunal system.
• A proposed new test to be
applied by the courts when
determining whether to lift the
automatic suspension based
on procurement-specific
measures.
• A new cap on damages that
can be awarded for breaches
of the procurement rules, of
legal fees + 1.5x bid costs
(with some exemptions, e.g.
illegal direct awards or crisis
procurements, where there
has been a failure to publish
a required notice).

The overall aim is to improve
transparency and to reduce
the likelihood of lengthy and
expensive procurement trials.
We can see that some of
the proposals have merit,
but we can also see that
the requirement to publish
information in advance of
award will become a significant
new burden on contracting
authorities and utilities. Coupled
with the new cap on damages
and bespoke automatic
suspension tests, this may lead
to delay in getting to award.

Our teams are supporting
the public sector and
utilities on a whole range
of procurements, including
procurement projects
for local and central
government in the water,
waste, energy, road, rail,
transport, education,
leisure and IT sectors.
Get in touch with us if you
want us to help you with a
procurement project or if
you want more information
on the proposed public
procurement reforms.

Nicola Sumner
Partner

020 7061 5955
nsumner@sharpepritchard.co.uk

Juli Lau

Senior Associate
020 7405 4600
jlau@sharpepritchard.co.uk

Hannah Ismail
Solicitor

020 7405 4600
hismail@sharpepritchard.co.uk

Natasha Barlow
Trainee Solicitor

020 7405 4600
nbarlow@sharpepritchard.co.uk
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EXAMINING THE GREEN PAPER’S
PROPOSAL TO REMOVE THE
LIGHT TOUCH REGIME AND
IMPACT ON SOCIAL CARE
Solicitor, Hannah Ismail, and trainee solicitor, Natasha Barlow, examine the significant changes
proposed by the Green Paper on public procurement reform and how local authorities may need
to rethink their approach to care and social services provision as a result.

One significant change proposed
by the Green Paper on public
procurement reform is the impact on
the current Light Touch Regime (“LTR”)
which covers health care, social care,
education, cultural and other specific
services (Regulations 74-76 Public
Contracts Regulations 2015 (‘PCR’)),
otherwise known as “Schedule 3
Services” (previously ‘Part B Services’).

constant pressure with heightened
demand to respond quickly to adult
and children social care and public
health services.

The LTR was introduced for contracts
that are of limited interest to
companies outside the UK. For this
reason, the threshold for such services
is higher (currently £663,540) than
standard services, which fall under
a lower threshold (£189,330).

A typical open or restricted
procedure procurement process
from start to finish tends to take
3-6 months in addition to any
mobilisation period needed, which
can be particularly relevant within
the social services sector. Care
commissioners do not always have
the luxury of such time periods.

Under the LTR, contracting authorities
can procure relevant services using
a form of proportionate competitive
process where there is no obligation
for contracting authorities to comply
with the full requirements of the PCR
procedures. This has the advantage,
particularly in the social care sector, of
allowing a more flexible procurement
regime that assists access for the
many SME and third sector providers
operating in the market.
Care and social services
commissioning teams operating
within local authorities are under
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It is not always feasible to undertake
a full procurement process which
requires a lot of planning and
consideration to devise an effective
procurement strategy.

The higher threshold and flexible
procedural rules allow care and
social services to react more quickly
to service needs and developments.
Urgent services can be started quickly
by directly awarding contracts to
providers for short time periods while
longer-term solutions are established
using the full procurement procedures.
In particular, pilot programmes
are often used for more complex
social service procurements, such
as supported housing and home

care. These pilots allow contracting
authorities to test the market in an
active and meaningful way.
The Green Paper proposes that the
LTR is removed on the basis that
the introduction of the competitive
flexible procedure leaves the LTR
essentially defunct. The competitive
flexible procedure is a new process
that is intended to encourage greater
commerciality, innovation and
negotiation by reducing the number
of prescriptive rules with which a
contracting authority must comply,
and is intended to allow flexibility
to adapt the procedure to a buyer’s
requirements.
At first glance this seems beneficial.
However, it appears that the removal
of the LTR will effectively result in
a decrease in the LTR threshold to
the lower £189,330 level and this
present some concerns.
As outlined above, conducting
procurements requires a good deal
of time and resource. Alongside
the lengthy procurement periods
significant amount of time is spent on
‘back office’ work which in turn costs
money. Local authorities often have
very stringent budgets, so any money
spent on advising and assisting on the

procurement process takes away from
necessary frontline services. Whilst
the intention of the proposals appears
to be to reduce the regulatory burden
on all procurements, it seems the
proposed changes have the potential
to have the opposite effect on LTR
services.
There would be more stringent
transparency requirements through
the use of the Open Contract Data
Standard (OCDS). The OCDS requires
the submission of procurement data
to a central platform in a very specific
format. Social care commissioners
would be required to ensure data and
documents are disclosed at all stages
of the contracting process.
The contracting authorities would
be required to declare in their
tender documents when information
would be disclosed and justify the
information that is to be treated as
commercially sensitive, which is likely
to require thorough consideration
and, perhaps, legal advice. For social
services, it seems counter-intuitive
that this would be one area where
the regulatory red tape would not
also be decreased.
The new competitive flexible procedure
could alleviate some of these concerns
as the procurement process itself
is not drastically different from the
present flexibility offered by the LTR.
The proposed new procedure allows
for negotiation, which would allow a
contracting authority and providers to
input into the specification and tailor
the services together.
However, many social service
providers are third sector
organisations and SMEs and do
not have the capacity to submit an
increased number of tenders nor to
negotiate all of their contracts. Indeed,
these requirements could put a strain
on a market that is already struggling.
The lower threshold also means that
the new competitive requirements will

apply to a whole raft of commission
arrangements previously exempted.
It will be interesting to see how this
new regime works and if the thresholds
proposed are maintained in the final
legislation. Given the specific nature of
the care and social services sector, this
is an area where a higher threshold
would still be justified but it does not
appear from the Green Paper that two
thresholds are being proposed in the
new simplified regime.
If the thresholds remain low local
authorities will need to re-think their
approach to their care and social
services provision and consider how
best to use the new flexible procedure
in a way that would best work for this
service area.
Engagement with and training for
service providers would also be
beneficial as the new rules crystallise.
A greater reliance on Framework
Agreements also seems likely.
Either way this heralds a significant
change for care and social services
commissioning teams.
If contracting authorities have any
concerns about the practical effect
of the Green Paper, please do get in
touch with us to discuss how we can
help you.

Hannah Ismail
Solicitor

020 7405 4600
hismail@sharpepritchard.co.uk

Natasha Barlow
Trainee Solicitor

020 7405 4600
nbarlow@sharpepritchard.co.uk

Sharpe Pritchard
recently provided
a live webinar on
the employment law
implications of the UK
COVID-19 vaccination
programme. Here, Partner,
Julie Bann, and Trainee
Solicitor, Christian Grierson,
outline the issues covered in
the webinar and answer the
key questions for employers
in connection to the COVID-19
vaccination programme.

The UK COVID-19 vaccination programme continues to offer
the best hope for a return to ‘normal’ and with the Government
successfully meeting the initial targets there is reason to be hopeful.
Now employers are increasingly raising the issue of
whether they can make it mandatory for their employees
to receive the COVID-19 vaccination.
We understand the vaccination provides you, your employees, and
members of the public with a sense of security and confidence that
it is safe to engage. There are also operational advantages in that an
organisation will be able to reduce the amount of time employees are
off work either isolating or suffering from symptoms. More importantly,
you can, in theory, establish that you have a COVID-safe workforce.
Pimlico Plumbers has already allegedly claimed that they will
introduce a ‘no jab, no job’ policy, where new recruits will not be
hired if have refused the vaccination on non-medical grounds.
However, in our view this is a risky strategy, which could
result in a number of legal challenges.
We consider the key questions employers may have and
what are the real risks involved.
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Can an employer lawfully introduce a ‘no jab,
no job policy’?

If a mandatory vaccination policy
is adopted what is the risk of
legal claim?
Unfair Dismissal

The starting point is that no one can be compelled to
be vaccinated. The Public Health (Control of Disease)
Act 1984 provides that a person must not be required to
undergo medical treatment, which includes vaccination.
The Government has clearly confirmed that the vaccine
is not mandatory, and it would be illegal to force
somebody to be vaccinated.

Any employee with over two years’
service would be entitled to bring an
unfair dismissal claim if dismissed for
refusing to be vaccinated and there is
a substantial risk that such claim would
be successful for the following reasons:

The question is therefore that while you cannot force
an employee to be vaccinated, can you insist that new
recruits and existing employees can evidence their
vaccination if they want to work for you?

• No legal obligation to be
vaccinated: A tribunal is unlikely
to look favourably on an employer
who has dismissed an employee for
refusing to take a vaccine which is
not mandatory in UK.

In considering any policy, the starting point would be
the ongoing health and safety obligations imposed on
employers to protect staff and members of the public. In
light of the infection rate of COVID-19, we can understand
why an employer would consider the vaccination
programme is be the best way of meeting that obligation.
Consequently, it is understandable that you would
want to argue that the requirement to be vaccinated is
a reasonable management instruction and a refusal to
comply with that instruction would be a disciplinary matter.
The first clear risks of any mandatory vaccination policy
are that:
a) Forcing someone to be vaccinated to keep or obtain
an employed role contravenes the legal position in
the UK that all vaccinations should be voluntary and
with informed consent.
b) Forced vaccination and requiring confirmation of
the same could constitute an invasion of privacy
and therefore a breach of Article 8 of the European
Convention of Human Rights.
c) You would need to be absolutely certain that in light
of the breach of an individual’s rights, the vaccination
is the only way to protect the health and safety of
those you are responsible for.
There may be exceptional circumstances where an
employer determines that it is proportionate to require
staff to be vaccinated, for example care or health
workers, but in taking that risk an employer is open to
legal challenge.
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• Privacy: The policy could be
regarded as an interference with
the individual’s right to private life.
• Vaccine Hesitancy: Many people
have serious and reasonable
concerns regarding the safety of the
vaccines and it would be deemed
unreasonable to mislabel all vaccine
hesitant employees as ‘anti-vaxxers’
or ‘unreasonable’. Any edict forcing
a vaccination is overriding a personal
and genuinely held belief regarding
personal safety.
• Adverse Reaction: There are a very
small percentage of people who
have and who will suffer adverse
side effects to the vaccine. A policy
forcing a vaccination is effectively
requiring an employee to risk their
own health, which would be difficult
to justify.

Discrimination Claims

Personal Injury Claim

An employer choosing to implement
a mandatory vaccination policy could
face arguable discrimination claims
including:

We understand that there are
exceptional cases where individuals
will suffer extreme side effects to the
vaccination. If you have forced your
employee to be vaccinated, you
will be at risk in these cases from
a personal injury claim.

• Religion or Philosophical
Belief: Certain religious beliefs
and practices may prohibit an
employee being vaccinated.
However, vaccine hesitancy alone
is not a protected characteristic
and, while arguable, we consider
that it is unlikely that a tribunal
would consider an ‘anti-vaxxer’
to hold a belief worthy of respect
in a democratic society.
• Race discrimination: This
argument is weak, but it
is arguable that the BAME
community is statistically more
wary of the vaccination.
• Age: Younger members of the
population will be the last to
receive the vaccine and so
may indirectly be penalised by
a policy requiring vaccination to
work in a role.
• Disability: there may be some
pre-existing conditions, which
make it inadvisable to have the
vaccine. A mandatory vaccination
policy could also force an
employee to notify you of any
conditions, which they did not feel
the need to tell you of otherwise.
• Pregnancy (Sex): In accordance
with government guidance,
pregnant women or women
trying to get pregnant are
currently advised against
vaccination. A policy which makes
vaccination mandatory, may ‘out’
the employee as pregnant who
is not vaccinated, and this could
form an indirect discrimination
claim.

What about a policy which just
makes the vaccine mandatory for
new recruits?
In theory there is no reason why you
cannot stipulate that all new recruits
must be vaccinated, however the
discrimination risks and personal
injury issues set out above will remain.
If we decide to adopt a mandatory
policy can we mitigate the risk of
a claim?
a) We would suggest that if you have
weighed up the legal risks and still
consider that it is necessary for
your organisation then any policy
should be specific to job role rather
than a blanket policy across all
workers. It will be easier to justify
your stance if you have considered
carefully why it is necessary for
certain roles to be subject to the
mandatory policy.
b) The next step will be an effective
consultation process during which
you explain the rationale for the
policy, and you listen and respond
to the staff engagement.
c) Each employee indicating
reluctance to be vaccinated should
be addressed on a case-bycase basis and all alternatives to
dismissal explored fully including
redeployment, restricted access
to parts of the building, home
working or paid or unpaid leave.
d) Collate a very detailed justification
for any decision, which you are
satisfied outweighs the personal
right to choose to be vaccinated.

What should employers consider
instead of a mandatory vaccination
policy?
The starting point should be to
support and encourage employees
to be vaccinated by:
a) Providing clear communication
establishing your rationale for
why you would like all staff to
take advantage of the vaccination
programme to protect themselves,
their colleagues and members of
the public.
b) Signposting staff to public health
guidance, medical advice or
counselling through an employee
assistance programme.
c) Enabling staff to be vaccinated
in working hours.
Adopting a supportive and not a
coercive approach to the vaccination
programme may achieve a high
proportion of employees voluntarily
being inoculated and presents the
lowest risk of a claim.
Can staff refuse to return to the
office until they have had the
vaccination?
The degree to which employees will
be comfortable to return to the office
will vary. Some may have underlying
health conditions or live with family
who are at greater risk. It is crucial for
an employer to listen and respond to
the employee’s concerns.
Employers should consider the
specific circumstances on a case-bycase basis and distinguish between
a more vulnerable individual and
someone who is simply nervous.
Completing a COVID-19 workforce
risk assessment and continuing to
take steps to ensure the workplace
is safe will help determine if an
employee can refuse to return
to the office.
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The target is for all UK adults to be offered a jab by 31 July 2021 and the more vulnerable are being
prioritised. Therefore, an employee’s basis for refusing to return to the office until they are vaccinated will
become increasingly tenuous. The Furlough Scheme is set to end on 30 September 2021 and so it will
no longer be an option to furlough an employee who is unable to work after this date.
An employee must comply with a reasonable instruction and an employer must take steps to protect
an employee’s health and safety. The specific circumstances should be examined but the speed of the
vaccine roll out will make an employee’s refusal to return to the office increasingly hard to justify.
Ultimately, if you are satisfied that you have complied with Public Health England guidance on making
a COVID secure workplace, your employee cannot refuse to return to their substantive role in the
workplace without facing disciplinary sanction.

How do you balance freedom of
expression exercised by ‘anti-vaxxer’
employees against the values of your
organisation?
Social media is inundated with
arguments by anti-vaxxers. While we
cannot restrict freedom of expression,
an organisation can determine that such
expression is not conducive to their
values and therefore to employment with
their organisation.
If you are concerned about the
reputational damage of being connected
to an avid and public anti-vaxxer or if
an employee is spreading their antivax message among the workforce,
it is reasonable to consider whether
disciplinary action and even dismissal
is reasonable.
The first step would be to undertake a
robust and fair investigation into any
allegations against an employee. No
formal action should be taken until you
are clear on what the employee has
done and how it has impacted your
organisation or infringed the relevant
organisation policies.
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If your employee refuses to stop posting in a format that
does link him or her to your organisation or refuses to stop
evangelising in the workplace, even after being warned of
disciplinary sanction and you are satisfied that their public
stance directly contradicts your values, you can consider
dismissal.
Dismissal should remain a last resort for only the most
serious cases, but dismissal may be justifiable on the basis
of some other substantial reason because of the genuine
risk of potential damage to the organisation’s reputation.
How can you manage complaints about nonvaccinated staff?
As an increasing proportion of the population are vaccinated
the risk of complaints being made against non-vaccinated
employees becomes far more likely, especially for health care,
social care or early years settings.
COVID-19 continues to create novel and challenging scenarios
for employers, but the complaints procedure should remain
broadly similar. The key to handling a complaint about a nonvaccinated member of staff is to closely follow a fair complaints
procedure and reiterate the illegality of forcing an employee to
undertake medical intervention.
As part of any process, you may consider alternative roles but
that will have to be with the agreement of the affected employee.
Moving an employee to an alternative role without consultation
could be considered a sanction and procedurally unfair.

Key take away
As employers continue
to navigate the complex
employment law implications of
COVID-19 the key take away is to
continue adopting a proportionate
approach. Unfortunately, there is
not one approach which will fit all,
and it is crucial that employers
adopt a pragmatic approach
which is flexed according to the
specific needs of each employee.

Julie Bann
Partner

020 7405 4600
jbann@sharpepritchard.co.uk

The original webinar can be
viewed in full by using the
following link:
• www.sharpepritchard.co.uk/
webinar/vaccination-andemployment/

Sharpe Pritchard has a
number of experienced
employment solicitors who
can assist employers with
complying with the latest
employment regulations
and best employment
practices.

Christian Grierson
Trainee Solicitor

020 7405 4600
cgrierson@sharpepritchard.co.uk

Please contact Julie Bann if you
wish to discuss the implications
of this article in more detail.
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THE RIGHT TO DISCONNECT:
A POTENTIAL REALITY IN THE
‘NEW NORMAL’ OR AN IMPOSSIBLE
CHANGE FOR THE UK?
Partner, Julie Bann, and Solicitor, Aleksandra Wolek, question whether the ‘new normal’ of working
from home is at odds with the legal right to disconnect.
COVID-19 has forced workers in
the UK to adjust to a ‘new normal’.
While working from home does bring
advantages, the ‘new normal’ can
often mean working longer hours,
being under pressure to always be
available and an increasingly blurred
work-life boundary.
Recently, the EU Parliament has
passed a legislative initiative for the
‘right to disconnect’ to be an EU-wide
fundamental right. We consider how
a right to disconnect could work in
practice and whether it should be
adopted for UK workers.

The Right to Disconnect

France and the EU

The right to disconnect can simply
be understood as a worker’s right
to turn off their work computer and
phone at the end of the day and there
to be no expectation to turn it on
until their next day of work. The EU
agency Eurofound defines the right to
disconnect as a:

France has extensive employment
legislation which offers substantial
protection to workers and provides
an illustration of how the right to
disconnect could be incorporated
into legislation in other countries.
Legislation introduced in 2017
requires companies with more than
50 employees to draw up a charter of
good conduct, setting out the hours
when employees could disengage
with work, effectively giving them the
right to log off.

“worker’s right to be able to
disengage from work and refrain
from engaging in work-related
electronic communications,
such as emails or other messages,
during non-work hours.”
COVID-19 has led to a radical change
to the number of people working from
home and whilst for many it reduced
their commute to a ‘journey’ from bed
to desk, the working day has become
longer. Recent reporting suggests that
on a practical level the duration of the
working week in the UK has increased
by almost 25%.
The increased hours and less clearly
defined boundary between work
and personal life can lead to some
workers feeling increasingly anxious
and depressed. COVID-19 has helped
to elevate the right to disconnect
as a pressing issue for workers and
a potential solution to managing
the blurred boundary of work and
personal life.
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Currently, there is no EU or UK
law which gives workers the right
to disconnect. However, MEPs
have called on the Commission
to pass legislation so that the right
to disconnect could become an
EU-wide fundamental right.
The absence of a specific right to
disconnect in UK legislation does
not mean there are no safeguards
in place. The EU-derived Working
Time Regulations (WTR), which
remains applicable in the UK after
Brexit, grants workers a set of rights
concerning annual leave, working
time and rest period.
WTR Refresher
The WTR places several obligations on
employers, which may be familiar, but

it is worth emphasising their effect in
light of the changing working practices
in the COVID-19 era.
The WTR include some exceptions,
but a general overview of the key rules
for employers is set out below:
• 48 Hour Week: the employer
must take all reasonable steps to
ensure that each worker’s average
working time does not exceed
48 hours per week.
• Night Work: the employer must take
all reasonable steps to ensure that
night workers’ normal hours of work
do not exceed 8 hours per day on
average. There are also further rules
relating to night working.
• Rest Breaks: the employers must
give workers “adequate” rest breaks
where the pattern of work is such as
to put their health and safety at risk.
The adequate rest breaks include
an 11 hours’ uninterrupted rest per
day, 24 hours’ uninterrupted rest
per week and a rest break of 20
minutes when working more than
6 hours per day.
• Holiday: employers must allow
workers 5.6 weeks’ paid holiday
each year (equivalent to 28 days
for a full-time worker).
Certain WTR rights can be waived if the
worker signs an opt out agreement.
Brexit and Workers Rights
The UK has now left the EU and can
diverge from EU employment law
(subject to appropriate rebalancing
measures). However, there has been
little indication that the UK Government
is planning to introduce a right to
disconnect.
It was recently reported that worker
protections previously enshrined in EU
law such as the 48-hour week provided
by the WTR may be abolished. Such
indications do not present an optimistic
outlook for a right to disconnect being
introduced into UK legislation.

Comment
It is unlikely that the UK will
introduce legislation on the right
to disconnect but UK employers
remain responsible for maintaining
a healthy workplace and for taking
reasonable steps to ensure that
employees work within the safe
boundaries set by the WTR.

Ensure adequate cover is in place
when a worker is on annual leave so
that the need to disturb the worker’s
leave is minimised.
As we adjust to the ‘new normal’ the
employers should adapt too and
consider supporting their employees’
efforts to meaningfully disconnect
from work when they are not meant
to be working.

Action Points
There is not a single solution which
will be appropriate for all employers. A
company-wide freeze on out-of-hours
emails could have catastrophic results
for certain businesses.
A first step is to be clear what is
expected of your employees during
this ‘new normal’. Communication
on the importance of taking
breaks, refraining from checking
emails outside of work hours and
maintaining, as far as possible, a clear
divide between work and personal life
to support mental well-being.
Employers can also refer their
employees to various resources to
help them maintain a clearer worklife boundary and encourage healthy
leisure time activities.
While you do not want to tie your
employees up in an excessive
number of internal meetings and
put more pressure on their working
day, employers do need to ensure
that managers have regular check in
calls with their team to assess work
allocation and reiterate the message
about work/life balance.
Further actions may include
monitoring the number of emails sent
out of work hours and specifically
raising concerns with regular out of
hours workers. It may be that they are
having to work out of hours due to
childcare needs so no assumptions
should be made but an open
discussion will show that you are
aware of the pressures.

Sharpe Pritchard has a
number of experienced
employment solicitors who
can assist employers with
complying with the latest
employment regulations and
best employment practices.
Please contact Aleksandra Wolek
or Julie Bann if you wish to discuss
the implications of this article in
more detail.

Julie Bann
Partner

020 7405 4600
jbann@sharpepritchard.co.uk

Aleksandra Wolek
Solicitor

020 7405 4600
awolek@sharpepritchard.co.uk
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DOES THE NATIONAL
INFRASTRUCTURE STRATEGY
HERALD THE START OF FAIRER,
FASTER, GREENER INFRASTRUCTURE
DELIVERY IN THE UK?
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Partner and Head of
Infrastructure, Nicola
Sumner, and Solicitor,
Ellen Painter, look at the
challenges to infrastructure
post-pandemic, along with
important opportunities to
realign delivery priorities.

In a time of unprecedented challenges, we find
ourselves thinking about how the most basic
aspects of our lives are working; whether it be
struggling to fit onto public transport (let alone
socially distancing), waiting for the green light to
be given on the new local primary school or just
battling with an unpredictable wi-fi connection
whilst working from home.
Given that it is likely that the way we live and use
infrastructure will change in a meaningful way
following the pandemic, it is seen by many to be
the prime time to kick-start change. Inspired by
the UK’s ability to build Nightingale hospitals and
secure access to vaccines quicker than thought
possible, the Government is taking on one of its
greatest challenges yet – “delivering
an infrastructure revolution”.
The National Infrastructure Strategy (the
“Strategy”), published on 25 November 2020, is
the first of its kind and sets out the Government’s
plans to transform the quality of the UK’s
infrastructure1. The Strategy also forms the
Government’s formal response to work done by
the National Infrastructure Commission2.
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The Commission, established to provide independent, expert
advice on the UK’s long-term infrastructure needs, hailed the
Strategy as an “important moment” for the UK and was “pleased to
see” how closely the Government’s conclusions were aligned with
their own work. For many, therefore, the Government is doing all
the rights things in publishing the Strategy, but the question is, what
does it really mean to build back “fairer, faster, greener”?
The Government’s plans for the UK’s infrastructure are based on
three central objectives:

1

Economic Recovery

2

Levelling Up and Strengthening the Union

3

Meeting the UK’s Net Zero Emissions Target by 2050

These overarching objectives have inspired a set of reforms to
infrastructure delivery, with a £27 billion investment earmarked
for 2021/2022. Whilst addressing short term issues exacerbated
by the COVID-19 outbreak, the Strategy also casts its eye to the
future, seeking to rectify the concerns of siloed decision making,
policy fluctuations and slow adoption of new technology that have,
to many, undermined innovative infrastructure development in
the UK.
The Headlines
The Strategy addresses four key areas that the Government
believes will catalyse its infrastructure revolution:
Spread the Wealth
Whilst major infrastructure projects have focused on the capital
in recent years, critics argue that other areas of the UK have
been left behind. The Government has set out in the Strategy that
it intends to redress long-standing inequalities by levelling up
and encouraging investment in rural areas, towns and cities and
prioritising areas that received less support in the past.
The levelling up agenda appears broad, addressing the demands
on transport, high streets, flood and coastal erosion protection and
the digital gap. One particular area of interest is the encouragement
of “green growth clusters” in traditional industrial areas.
The Government’s stated aim is to give a new lease of life to areas
that were once home to the industrial revolution by the promotion
of renewed UK manufacturing in carbon capture, storage, offshore
wind and port infrastructure.
Whilst mega-projects like HS2 are still being supported and
encouraged, the Strategy promotes “a multitude of smaller
local projects” to meet local needs, and it appears the Government
is sticking to its word, with the confirmation of delays of Crossrail 2
in favour of “investment to raise the performance of public transport
networks in the regional cities towards London’s gold standard.”
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Levelling up regional areas doesn’t
mean the levelling down of London,
but the Strategy certainly seems
to demonstrate a shift in thinking
and a recognition that the growth
and prosperity of every region is
important to the UK’s economic
and social state.
By way of example, proposed
investments referred to in the
Strategy include:
• £5billion UK-wide gigabit
broadband roll out
• £4billion cross-departmental
Levelling Up Fund investing in
local infrastructure in England
(£600m of which is available in
the 2021/2022 financial year)
• £4.2billion intra-city transport
settlements to support the largest
city regions outside of London
• £27billion on improvements and
expansions to strategic roads
across England
Net Zero Ready
As the infrastructure sector looks
to ‘level up’ across England and
support the recovery from COVID-19,
the opportunity arises to do this in
a sustainable, energy-efficient and
technologically-innovative manner.
The release of the Prime Minister’s
Ten Point Plan in 2020 demonstrated
the steps needed to deliver on
the UK’s promise to have net zero
emissions by 2050, and this plan is
integrated into the Strategy3.
The Strategy and the Ten Point
Plan are aligned, with the possibility
included for hubs of innovative
technologies to increase job
opportunities and local growth. The
Government has indicated that new
sources of energy such as offshore
wind, nuclear and hydrogen can be
used in transport, heating and industry
with further details on how these could
be implemented in the Energy White
Paper (published December 2020)4.

The main area of opportunity
presented is in the decarbonisation of
transport, including public transport.
In light of the funds available as part
of the levelling up agenda and the
private finance opportunities being
developed, this is an opportunity for
local authorities to consider how they
may adapt and innovate their public
transport provisions in their local area.
By way of example, proposed
investments referred to in the Strategy
include:
• £525million for large scale nuclear
projects and advanced nuclear
technologies.
• £1billion for carbon capture.
• £1.3billion in charging infrastructure
for electric vehicles.
• £5.2billion for flooding and coastal
erosion protection as a result of
climate change.
Although substantial investment
is proposed in this area, the time
and money needed to implement
new technologies and encourage
behavioural changes will be a
significant undertaking.
The Green Alliance calculates
that this financial year, there is a
£11.4bn gap in investment in net zero
infrastructure. If the UK’s targets are
to be met by 2050, the Government
not only needs to commit to the
technologies they want to pioneer,
but also to the cost, whatever this
may need to be.
Accelerating and Improving
Delivery: Project Speed
The Government says that it not only
wants to transform what infrastructure
projects are delivered in the UK, but
also how they are delivered. It intends
to do this via “wide-ranging reforms
from speeding up the planning
system, to improving the way projects
are chosen, procured and delivered,
and greater use of cutting-edge
construction technology.”

The Prime Minister launched the
‘Project Speed’ taskforce in 2020, to
review each part of the infrastructure
project lifecycle and identify
where improvements, savings and
efficiencies could be made.
The taskforce’s resulting proposals
include:
• The reform of environmental
regulations to deliver a quicker and
simpler framework for meaningful
assessment of environmental
impacts.
• A landmark reform of the planning
system including consulting on
amending permitted development
rights, to let schools and hospitals
be expanded quickly.
• Transforming the construction
sector, with better use of data and
modern methods of construction.
• Ensuring more effective decision
making with streamlined approval
processes.
• Bringing about a step change
in capability and leadership,
accelerating investment in major
project expertise across the
country to ensure every area can
deliver the infrastructure it needs.5
It is clear from these proposals
that the Government is focusing
on the wider economic, social and
environmental benefits of a project
and the strength of assurance and
decision-making regimes rather than
strictly conducting a value for money
exercise.
We can also see this in the
development of the new Public Value
Framework, Project Scorecards
and the revision of the Green Book
to help decision makers focus on
outcomes and understand how their
objectives may be realised using
different investment options.
The publication of the Construction
Playbook6 and the Government’s
Green Paper on Transforming Public
Procurement7 are further signals of

the Government’s desire to speed up
procurement and ensure projects are
delivered in an efficient and effective
way.
Changing how we deliver projects is
an important initiative for the net zero
target, which will inevitably rely on
a simplified and accessible process
to get projects into development.
However, it will not be easy to tackle
longstanding barriers to effective
project delivery.
As anyone working on major projects
will know, it is not always possible
to identify and rectify the primary
causes of delays or cost overruns
due to the responsibilities that
span over construction, planning,
financing and policy teams. It is
highly likely that Project Speed
will not be the last foray into the
challenges of the project lifecycle.
We await the outcome of the
consultations on Transforming Public
Procurement and the Changes to
the Current Planning System,8 both
of which ought to be important steps
forward in improving project delivery
in the UK.
Encouraging Private Investment
Finally, the Government recognises
that whilst half of all infrastructure
spending in the UK is privately
sourced, investors have faced
uncertainty throughout the years due
to fluctuating policy initiatives and
slow decision making.
To restore confidence in private
investors and back up the initiatives
outlined in the Strategy, the
Government has confirmed in
the 2021 Budget that it intends to
establish a new national infrastructure
bank (“NIB”) based in Leeds that will
co-invest with private-sector partners
on UK infrastructure projects.
The NIB is intended to fill the gap
left by the European Infrastructure
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Bank following the UK’s exit from the
European Union (albeit with more
flexibility). It also promises to be
more sustainable than the old Green
Investment Bank.
Where the Green Investment Bank
offered one method of financing, the
NIB is to be armed with £12bn of
equity and debt capital and the ability
to issue up to £10bn of guarantees
to address market feasibility, funding
gaps and fetter interest rates on
green investments. To the benefit
of those funding new projects, the
Government says it is not intending
to overcomplicate investment by
introducing a new private finance

initiative model, instead investigating
the use of regulated asset base
(‘RAB’) models and Contracts for
Difference in new areas.
We have commented previously on
how these alternative models may
be used and we wait to see if the
opportunities offered by the new NIB
will really close the gap left by the
withdrawal of support for the PFI/PPP
model.9
We understand the NIB is intended to
be able to lend to local and mayoral
authorities for key infrastructure
projects in their local areas
(including clean energy, transport,

digital water and waste), as well as
provide advice on developing and
financing infrastructure. It will be
interesting to see if this does assist
local authorities to deliver local
infrastructure and to contribute to
the levelling up agenda.
One of the other key questions for
the success of the NIB is whether
private investors respond to the
opportunity. There are complex
challenges in the infrastructure
sector that still need to be addressed
before full confidence is restored and
private investors are willing to help
finance innovative and previously
un-investable projects.

Closing Thoughts and a Look Ahead
The Strategy presents an opportunity to realign the priorities for infrastructure delivery as we embark
upon a recovery process focused on building “better, greener and faster”. The Strategy makes the right
noises and the intent from the Government is clear.
For the Strategy to be implemented, we will need to see further, substantive commitments to long-term
policies, clear goals and multi-year funding streams.
Some assurance should come in the more detailed strategies coming out in the next 12 months, including:

• National Infrastructure and Construction Pipeline

• Transport Decarbonisation Plan

• Net Zero Review: Final Report

• Hydrogen Strategy
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Finally, what can you do to get ready
for implementation?
• Contribute to the NIC – the National
Infrastructure Commission will be
undertaking regular assessments
prior to the next iteration of the
Strategy, which is expected to be
in 5 years’ time. The Commission
are always looking for views from
stakeholders on how infrastructure
projects are working and how they
could be improved.
• Stay informed – keep track of
when new Government reports are
released, particularly if these apply
to a sector in which you operate.
• Assess funding options – the
Strategy introduces a number
of funding proposals that have
widespread applicability. It’s
important to understand what
public funding opportunities are
available and how these could
be used in your local area.

• Keep track of related measures
– the Strategy’s success is
intrinsically linked to the proposed
procurement and planning reforms
so stay abreast of pending
changes to the public procurement
regime10 and the full outcome
of the planning consultation.11
Also become familiar with project
planning and delivery guidance in
the Outsourcing Playbook12 and the
Construction Playbook.13
Our Infrastructure team is
supporting the public sector and
utilities on a range of infrastructure
programmes and major projects,
including projects in the water,
waste, energy, road, rail and transport
sectors. Get in touch with the team if
you would like us to help you deliver
a project or advise on a project,
whether in construction or
in operation.

Nicola Sumner
Partner

020 7061 5955
nsumner@sharpepritchard.co.uk

Ellen Painter
Solicitor

020 7405 4600
epainter@sharpepritchard.co.uk
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Melanie Blake, a Solicitor in
our Construction team, focuses
on the major challenges to the
sector post-Brexit and how
the Trade and Co-operation
Agreement will work in practice.

In the weeks leading up to Christmas 2020, a year
of unprecedented challenges for the construction
industry was threatening to end in crisis.
With the ‘Transition Period’ coming to an end, the
prospect of a ‘No Deal’ Brexit (in addition to the
impact of new COVID-19 variants on travel and
trade) contributed to scenes of gridlock at major
UK ports. Disruption left construction workers
running short of everything from roof tiles to
timber, with delays and costs surging.
So it was with a heavy sigh of relief that the
construction industry welcomed the Trade and
Co-Operation Agreement (TCA) when it was
announced on Christmas Eve. By providing for the
continuing absence of tariffs, this eleventh-hour
trade deal has assuaged fears of major disruption
in the short-term, and has been welcomed by
leaders across the construction industry.

Sharpe Focus 25

However, given the sector’s reliance
on cross-border supply chains,
EU workers and international
cooperation, Brexit still presents major
structural and legal change for both
employers and contractors in the
construction industry.
In this article, we look at three key
takeaways from the TCA from a
construction perspective – concluding
that, although a short-term crisis
may have been avoided, Brexit
still presents some major longterm challenges to small and large
stakeholders across the industry.
No Tariffs – but is divergence
looming?
According to the Construction
Leadership Council, close to
25 per cent of materials, products and
components used by construction
businesses are sourced from abroad,
and the overnight imposition of tariffs
associated with a ‘No-Deal’ Brexit
could have wrought unparalleled
damage within the sector, including
the potential for a wave of disputes
between contractors and employers
about who should bear these spiraling
unforeseen costs.
By avoiding these crisis scenarios, the
TCA has significantly eased pressures
on the construction industry in the
short-term.
However, despite the initial relief
of tariff-free access, the long-term
repercussions of the Brexit deal for
construction supply chains are far less
certain. Although regulatory standards
across the industry are currently
harmonised with those in the EU after
decades of membership, the TCA does
not provide for the mutual recognition
of products and standards which has
facilitated frictionless trade for decades.
For example, whilst the UK was a
Member State, the EU Construction
Products Regulation 305/2011
included obligations for products
to carry the “CE” mark – a common
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quality and safety mark for products
which allows them to be marketed
and sold freely throughout the EU.
Now that the UK has left the EU single
market, there is no single “CE” mark
used across both the UK and the EU.
The UK has instead introduced
the United Kingdom Conformity
Assessed mark (UKCA mark), which
came into effect on 1 January 2021.
To allow businesses time to adjust
to the new requirements, they can
continue to use the CE marking
until 1 January 2022 in most cases.
However, regulatory divergence via
the new UKCA mark may lead to
inconsistency and complications in
the future for construction businesses
who use EU suppliers.
Workforce Shortage Fears Remain
The construction industry has
benefitted enormously from the free
movement of workers inside the EU.
As a result, fears that Brexit will create
staffing challenges at every level have
frequently been expressed by industry
leaders since 2016’s leave vote.
Now the transition period has come to
an end, EU workers wishing to join the
UK construction industry will have to
apply through the UK’s points-based
application system. To gain enough
points, applicants will have to possess
a job offer in a ‘skilled role’ which
meets a minimum-salary threshold.
This should be straightforward for
highly-skilled and well-paid architects
and engineers.
However, because there is a
mutual recognition of professional
qualifications within the EU which
now no longer applies to the UK,
construction professionals should
check as to whether they will now
have to apply for renewed recognition
of EU-based qualifications.
At the other end of the labour
market, the risk of the problems left
unaddressed by the TCA is even
starker. By targeting higher paid

‘skilled-workers’ and excluding those
doing manual work for lower wages,
the new immigration system may
create structural workforce shortages
which drive up costs.
Projects based in London, where
the EU workforce is proportionally
higher than the rest of the country,
are especially vulnerable to these
impacts and will face significant
new sponsorship costs when hiring
migrant workers.
For employers seeking to ensure
that they don’t bear the cost of
their contractor’s staffing delays,
amendments to the JCT suite could
allow them to exclude labour shortages
from being considered Relevant Events,
meaning that contractors will not be
afforded additional time if visa issues
lead to staffing shortages.
Such amendments are becoming
more common to protect the
employer’s position and ensure
contractors are responsible for their
own risks when hiring from the EU.
Cross-Border Disputes
With the Transition Period over, UKbased employers using contractors or
designers in the EU should certainly
be considering their dispute resolution
provisions.
Whilst the TCA makes no provision
for those involved in cross-border
disputes with a UK/EU element, it is
hoped that the UK will soon accede
to The Lugano Convention (which it
applied to accede to in April 2020 as
a party in its own right) which would
provide for the reciprocal enforcement
of judgements on a similar basis to
EU membership.
For now, The Hague Convention,
which continues to apply to the UK,
provides a worldwide framework
of rules in relation to exclusive
jurisdiction clauses within contracts
and the enforcement of judgments
on their basis.

However, there is a question on
which the EU’s and UK’s positions
differ: when did the convention “enter
force” in the UK? Was it when the UK
acceded as a party in its own right
(i.e. from 1 January 2021) or when the
EU acceded on 1 October 2015? This
is inextricably linked to the question
of whether the convention only
applies to exclusive choice of court
agreements concluded after the UK’s
independent accession, or whether it
continues to apply to exclusive choice
of court agreements concluded after
the EU’s accession. The issue is likely
to provoke litigation in the future.
For businesses in the construction
sector, where high-stakes
disagreements so often lead to high
value disputes, all this uncertainty
creates significant new risks in the
event of dispute. In this environment,
employers who use EU-based
contractors or designers should be
certain to draft clear dispute resolution
and governing law clauses which
leave no ambiguity as to what law
governs the contract.

Although the TCA has alleviated many
of the worries present towards the end
of last year, there are still several longterm unknowns, such as potential
inconsistency caused by the UKCA
mark; the mutual (or not) recognition
of professional qualifications; and the
governance of cross-border disputes.
All of this presents significant changes
to the mechanics of the construction
industry which professionals will have
to learn to navigate as it becomes the
new normal.

Melanie Blake
Solicitor

020 7405 4600
mblake@sharpepritchard.co.uk

Similarly, employers should seek
advice regarding exclusive jurisdiction
clauses to avoid the risk of parallel
proceedings, and may wish to
consider the use of side letters to
re-confirm the jurisdiction positions of
agreements signed prior to January
2021 which include a UK/EU element.
Conclusion
There is no doubt that the effects of
Brexit will present major challenges to
the construction industry for years to
come, as employers and contractors
alike accustom themselves to the
various alterations.
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GOING DIGITAL:
DEEMED PERMISSION FOR
TELECOMMUNICATIONS AND
LANDOWNER PROTECTIONS
Associate, Emily Knowles, examines the legal ramifications of deemed permission for telecommunications
development and explains what landowners need to do to build their case against development on
their land.
Introduction
The Government has sought
to support the rollout of digital
communications infrastructure
to provide a robust platform to
enable long-term investment and
the provision of access to fast
broadband.
The Government’s approach to
telecommunications development
is underpinned by reforms in two
areas: in the property sphere by the

new Telecommunications Code (the
‘Code’), and in the planning sphere
through permitted development.
The latter is the focus of this article.
In summary, the scales are heavily
weighted in favour of electronic
communications code operators
(‘Operators’).
Landowners have much to do
to prevent development from
being carried out on their land
and the hands of local planning
authorities (‘LPA’) are relatively
tied in determining prior approval
applications.
However, there are weapons that
landowners and planning authorities
have in their arsenal that they can
use to protect their land. In this
article I discuss the concept of the
permitted development right, the
steps that an Operator must follow
to be able to exercise the right, and
tools available to challenge that right.
What is the permitted development
right?
Under the Town and Country Planning
(General Permitted Development)
(England) Order 2015 (the ‘GPDO
2015’) certain development is deemed
to have planning permission. These
types of development are known as
‘permitted development’.
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Part 16 of Schedule 2 to the GPDO
2015 gives deemed planning
permission to development carried
out by, or on behalf of, an Operator
in, on, over or under land controlled
by that operator or in accordance
with the Code.
The development permitted
includes the installation, alteration,
or replacement of any electronic
communications apparatus
(telecommunications masts,
antennas and radio equipment
housing).
Key considerations
• Does the Operator have control
of the land or are they acting in
accordance with the Code?
• Some practitioners argue that if
the Operator does not have control
over the land they cannot benefit
from the right. Others consider
that acting ‘in accordance with the
Code’ is sufficient and Operators do
submit applications to the LPA even
before they have control of the land.
• Does the development fall within
exceptions to the permitted
development right?
• The description of development
should be checked clearly to see if
it falls within an exception set out in
the GPDO in which case full planning
permission must be applied for.

The prior approval procedure
Where an Operator (referred to below
as the ‘developer’) considers that their
development constitutes permitted
development they must make a ‘prior
approval’ application. The process
is set out in fully in paragraph A.3
of the GDPO 2015 and includes the
following:

1

Developer’s notice

Before making an application the
developer must give notice, in the
prescribed form, to owners and
other relevant parties, including
in that notice the name of the
developer; address or location of
and a description of the proposed
development (including siting and
appearance and height of masts); and
a date by which representations to the
LPA may be made (allowing a period
of at least 14 days). If the developer’s
notice has not been properly served
or if it contains incorrect information,
it will need to be re-sent.
Key considerations
• Has the Operator served notice on
all of the relevant people?
• Does the notice include all of the
correct details?
• Has the 14 days required been
calculated properly?

2

Prior approval application		

The developer should then submit
their prior approval application to
the LPA accompanied by (among
other things) a written description
of the development and a plan; the
appropriate fee; and evidence that the
developer’s notice has been served.
The developer is also encouraged to
submit a supporting statement. 		
Key considerations
• Has the correct fee has been paid?
• Have all documents have been
submitted to the LPA on the forms
required?			

• Engage a surveyor: Landowners
wanting to object to an application
should consult an experienced
surveyor from as early on as
possible to assess the information
set out in any supporting statement
and challenge conclusions drawn.

3

LPA action

The LPA must determine whether
or not the proposed development
requires prior approval. In doing so
they are required to consult various
statutory bodies and publicise
proposals by way of a site notice
for a minimum of 21 days. They
must notify adjoining owners and
occupiers. The LPA will need to take
any representations into account
when determining the application.
The LPA has 56 days to determine
an application beginning on the date
of receipt of a valid prior approval
application.
If prior approval is not required,
the developer can proceed in
accordance with submitted details.
If prior approval is required, the LPA
is limited to approving or refusing
the proposed siting and appearance
of the development or refusing the
application on the basis that the
development adversely affects
the amenity of the area. An LPA
is therefore very limited in what it
can consider.

• Siting: including the height in
relation to surrounding areas; effect
on the skyline; and effect on any
conservation areas.
• Appearance: considerations include
material, colour, and design.
Take aways
Whilst the scales are tipped in favour
of Operators through the existence of
the permitted development right, there
are things that landowners can do to
build their case against development
on their land and Sharpe Pritchard
can help.
We can provide expert advice
to landowners on property and
planning matters relating to
telecommunications. We have
experience acting for landowners in
successfully challenging applications
for prior approval and of working with
LPAs to ensure that applications are
dealt with appropriately.

Emily Knowles
Associate

020 7405 4600
eknowles@sharpepritchard.co.uk

Key considerations
• When did the 56 day period
begin? LPAs should start
consultation as soon as possible
to ensure that the deadline is
met. If not determined in time,
development is permitted .
• Get your representations in early:
representations should be made
as soon as possible to ensure
that the LPA has time to consider
them and should be limited to
tackling siting and appearance
considerations to focus the LPA
on the relevant issues.
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Solicitor, James Nelson,
examines how the increase
in Company Voluntary
Arrangements has provided
additional challenges to the
commercial property sector
and explains the options
available to commercial
landlords faced with a
growing number of tenants
who are either unwilling or
unable to pay their rents.

In recent times, Company Voluntary Arrangements
(‘CVA’) are becoming an increasingly utilised
insolvency mechanism for cash strapped
companies to settle existing debts owed
to their creditors (including their landlords)
and perhaps most importantly, to avoid
administration or liquidation.
Nevertheless, despite the recent popularity of
CVAs, there is a growing lobby of concern that
CVAs are being used by these companies who are
also commercial tenants as a means of dodging
arrears of rent due under their leases.
As such, given the increasing use of CVAs in the
current climate, commercial landlords should
be aware of the potential ramifications for their
properties and the inevitable knock-on effect to
their rental income.
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Why enter into a CVA?
An overview of the commercial property market
The past year has been a challenging year for
most businesses, a distressing year for a sizeable
amount of those businesses and regrettably, a fatal
year for some businesses. Despite the gradual move
towards releasing the UK from lockdown restrictions
and the reopening of the economy, many businesses
are still facing a future of potential economic
uncertainty.
The UK Government has intervened with legislative
measures designed to protect commercial tenants
from financial demands and/or eviction – perhaps
most notably, section 82 of the Coronavirus Act
2020 (moratorium on forfeiture for non-payment of
rent) and the Corporate Insolvency and Governance
Act 2020 (restrictions on Commercial Rent Arrears
Recovery (“CRAR”) and winding up petitions).
The effect of COVID-19 on the commercial property
sector has been well documented since March
2020, as landlord-tenant relations in certain sectors
have been strained by the impact of COVID-19
restrictions. Landlords and tenants alike have been
forced to weigh up their property requirements and
come to the negotiating table to attempt to broker
rental concessions and organise repayment plans.
It is estimated that approximately £4.5 billion of
rent debts have accumulated during the COVID-19
pandemic and the figure continues to rise.
Yet, despite government measures, many
companies are still unable to meet their debts
and are seeking ways of restructuring to stay
afloat. The dire economic situation for a large
portion of the retail/hospitality sector has led to
several well-known chains entering into CVAs –
such as Caffe Nero, Pizza Express, New Look
and Clarks Shoes.
Other companies, such as Vue International
Cinemas and Cineworld, have threatened entering
into a CVA if their landlords do not agree to their
new rent proposals. The use of CVAs has risen
threefold (33 in 2020, up from 11 in 2019) and
many commentators are signalling that a new
wave of CVAs may be rolling in within the
coming months.
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A CVA is an insolvency rescue
procedure which allows a company
to settle debts by paying a proportion
of what it owes to its creditors and/
or agreeing a mode of payments for
present and future debts (e.g. annual
rent, service charges etc).
A CVA has to be proposed and agreed
by at least 75% of the voting creditors
at a meeting. If the 75% figure is hit,
the CVA passes and becomes legally
binding as at the date of the meeting.
A CVA can set out numerous proposed
terms over a set period with regard to
the liabilities of the particular company
– which can include the modification
and variation of commercial lease terms
(of which the parties had originally
agreed to be bound by when they
entered into the lease). Provisions such
as rent concessions, rent reductions,
new termination rights, dilapidations
waivers and even a ‘COVID-19
Lockdown Relief’ clause (where rent is
suspended in the event of a nationwide
or even a tiered lockdown) have been
seen in recent times.
The core feature of a CVA is its
flexibility, as it gives commercial
tenants the opportunity to set out
(albeit, unilaterally) a variety of
restructuring proposals.
The autonomy afforded to companies
under the CVA procedure has led to
accusations that some commercial
tenants are abusing the process to
write off substantial rent arrears and to
absolve themselves of financial failings
and mismanagement.
Commercial landlord lobbying
groups, such as the British Property
Federation, have called for a revamp
of the existing insolvency law to make
the CVA procedure fairer by giving
proportionate voting rights in favour of
those to which the CVA compromises
the most (i.e. the voting rights being
commensurate with the size of the
debt owed by the company.)

Tips for Commercial Landlords
Commercial landlords should be
aware of their options at the outset of
a CVA being proposed and it would be
advisable to put in place contingency
plans ahead of any prospective CVA.
There are numerous factors that
should be considered and if you
are a landlord you would be well
advised to obtain legal advice on the
proposed terms of any CVA. However,
some of the main considerations for
commercial landlords are as follows:
• Preparation – make sure if you
are entering into a new lease that
you undertake due diligence on
any incoming tenants. Monitor
tenant liquidity throughout the term
of the lease and keep an eye on
the headlines for news/rumours
regarding your tenant’s financial
performance and position.
• Announcement – once your tenant
has confirmed the CVA proposal,
act promptly and review the terms
of the CVA – or better still, have
your solicitor do so for you. If
you have a rent deposit in place,
consider drawing against it (if there
is outstanding rent due) as a CVA
will usually restrict your right to
draw against the deposit.

• Exit Options – if you are unhappy
with what has been proposed
under the CVA, consider whether
there are any exit options provided
under the same OR whether you
can forfeit the lease for insolvency
(a landlord’s property rights are not
usually extinguished by the CVA).
If you have other eager prospective
tenants in the wings, the financial
benefit of a new tenant with greater
covenant strength may outweigh
another three years with a tenant
that is unlikely to pay much
towards rent.

James Nelson
Solicitor

020 7405 4600
jnelson@sharpepritchard.co.uk

Sharpe Pritchard has
extensive experience in
acting for a broad spectrum
of commercial landlords in
connection with CVAs –
from public bodies and local
authorities to high net worth
individuals and property
investment companies.
For further information on how we
may be able to assist, please contact
James Nelson.

• Attendance – attendance at
the creditors meeting is not
compulsory, but being present is
the best way that you can voice
your opinion and ultimately vote
for/against the proposal.
• Challenge – if the CVA is approved
and there are grounds for challenge,
consider whether you can make
one. Although challenge is limited to
two specific grounds under the 1986
Insolvency Act (which, in summary,
are: (i) unfair prejudice and (ii)
material irregularity), an experienced
litigation solicitor or insolvency
barrister will be able to advise
you on the merits of a potential
challenge.
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ENDING AN
AUTOMATIC CONTRACT
MAKING SUSPENSION
BY WITHDRAWING THE
DECISION TO AWARD
THE CONTRACT
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Here, Partner, Colin Ricciardiello,
explains how a recent judgment
illuminates the scope of contract
making suspension and the application
of the standstill requirements where an
exemption applies.

The coming together of these two elements in the
procurement of public contracts under The Public Contracts
Regulations 2015 (“PCR”) was recently considered in
Aquilla Heywood Ltd v. Local Pensions Partnership
Administration Ltd [2021] EWHC 114.
This decision is likely to remain relevant after the PCR rides
into the sunset as the recently published Green Paper
proposes to keep the automatic suspension1.
This judgment provides definitive
authority that where an award decision is challenged by
proceedings (and the PCR Regulation 95 (1) automatic
suspension applies), and that decision is then withdrawn,
the automatic suspension also comes to an end.
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Background
The Defendant, The Local Pensions
Partnership Administration Ltd
(“LPPA”), administers local authority
pensions schemes and it undertook
an IT call off procurement under
a framework agreement. The
Claimant (“Aquilla”) submitted a
tender and at the conclusion of the
procurement in September 2020
LPPA informed Aquilla that: it had
been unsuccessful; the successful
tenderer was Civica – “the first
award decision”.
Because the contract was awarded
under a framework LPPA was exempt
from sending a Regulation 86 award
decision notice (PCR Regulation
86(5) (c)).
That exempts the requirement
to give a standstill statement
under PCR Regulation 86(2)
(d) and observing the standstill
requirements under PCR Regulation
87. However, LPPA volunteered to
observe the standstill period.
Aquilla was dissatisfied with the first
award decision and on 2 October
2020 issued proceedings whilst the
standstill period was running. LPPA

made a concession on 14 October
2020 that mistakes had been made in
the evaluation and that proper records
of the evaluation process had not
been made by LPPA.
It accordingly decided to withdraw
the first award decision and rewind
the procurement by re-evaluating
the tenders. LPPA served and filed
its defence on 6 November 2020
and pleaded that the first award
decision had been withdrawn,
was ineffectual and made the
whole claim academic2.
The evaluation undertaken in the
rewound procurement led to LPPA
again awarding the contract to
Civica. Notice of that of decision
(“the second award decision”) was
given on 8 December 2020 in which
LPPA again agreed to observe a tenday standstill period.
LPPA believed that the automatic
contract making suspension (arising
out of the proceedings commenced
in respect of the first award
decision) was still in force and
sought Aquilla’s agreement to end
the suspension on 10 December
2020. Aquilla’s Calderbank reply
was to offer to discontinue its
claim if LPPA paid its costs – on
a discontinuance of the clam the
suspension would have fallen away
under Regulation 95(2)(b).
The response did not address the
ending of the suspension request,
there was no agreement and so
LPPA issued an application under
PCR 96(1) (a) to end the Regulation
95(1) automatic contract making
suspension.
Aquilla did not oppose LPPA’s
application to end the suspension
so the argument before the Judge
was about costs and that in turn
depended on:
• LPPA’s argument that its application
was successful
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And Aquilla’s arguments that: 		
		
• The application to end the
suspension was misconceived as
the contract making suspension
arising out of the claim in respect of
the first award decision did not apply
to the second award decision.
• There was no suspension in
framework awards because of the
exemption in Regulation 86 (1).
The Judgment
The automatic contract making
suspension provision at PCR
Regulation 95(1) is triggered when:
(a) A claim form has been issued “…in
respect of a contracting authority’s
decision to award a contract”
(b) The contracting authority
becomes aware that a claim
form has been issued
(c) The contract has not been
entered into
The requirement to refrain from
entering into the contract continues
until any of the circumstances in PCR
Regulation 95(2) occur, namely:
(a) The Court brings it to an end on
an application to do so under
95(1) (a)
(b) The claim is determined at
first instance, discontinued or
otherwise disposed and no order
to extend the requirement to
refrain has been made
The Judge decided he must construe
PCR Regulation 95 by reference to its
underlying purpose and interpreting its
actual words in a way which best gives
effect that purpose [paragraph 15].
He held that the purpose of
the suspension was to prevent
the contracting authority from
implementing the challenged
decision by entering into a contract

before any of the Regulation 95(2)
circumstances have occurred –
namely an application to end the
suspension is heard or the claim is
determined.
As to the meaning of the wording the
Judge said, “… the natural reading of
Regulation 95(1)…is that it prevents
the contracting authority from entering
into the contract pursuant to the
challenged decision”. [Paragraph 22].
Accordingly, with this purpose and
construction the Judge concluded
that the suspension only prevented
LPPA from entering into a contract
with Civica based on the first award
decision –
“Once that decision had been
withdrawn and the bids re-evaluated,
its served no further purpose. Where,
as here, no challenge was pleaded
to the second decision to award
the contract either by way of fresh
claim form or amendment to the
initial proceedings, the contracting
authority was not required to refrain
from entering into a contract pursuant
to the second decision. This was
therefore an unnecessary application
pursuant to regulation 96(1) (a).
[Paragraph 25].
He swiftly dismissed the proposition
that PCR Regulation 95 suspension
was not engaged where the PCR
framework exemption in PCR
Regulation 86(5) (c) applied
because:
• There was nothing in Regulation
95(1) which excluded it from
the categories exempted in
Regulation 86(1)

• The automatic suspension arises
where the three conditions in PCR
Regulation 95(1) were met.

is challenged by the commencement
of proceedings and that decision is
withdrawn.

• A contracting authority could
elect to give a notice under
Regulation 86(1).

In these circumstances it would
be prudent to try and agree in
correspondence that the suspension
is no longer in force – especially when
the suspension does not end in cases
where the claim is not discontinued
because of the continuance of an
accrued claim for damages (see
Amey at footnote 2).

• There was no reason in principle
or policy why Regulation 95(1)
should be construed as importing
an additional requirement before
it could apply to the exempt cases
[paragraph 19].
Having decided that the PCR
Regulation 96(1)(a) application
was unnecessary, Aquilla was held
to be the successful party in the
application to end the suspension.
However, when it could, Aquilla failed
to agree to end the suspension and
confirm that LPPA was free to enter
into a contract with Civica.
It withheld its agreement in order
to secure a settlement on its costs
liability on a discontinuance of the
claim. It was also inconsistent over
whether the suspension applied.
That conduct was taken into account
when the Judge only awarded Aquilla
half of its costs against LPPA.

Colin Ricciardiello
Partner

020 7061 5925
cricciardiello@sharpepritchard.co.uk

Discussion
This judgment helpfully illuminates
the scope of the Regulation 95(1)
contract making suspension and
the application of the standstill
requirements where an exemption
in Regulation 86(5) applies. It also
provides useful guidance as to how to
handle the automatic contract making
suspension in cases where a decision

1

However, Chapter 7 of Green Paper “Transforming Procurement” published on 15 December 2020 proposes to amend the test for ending an automatic suspension so it is no longer
based on the American Cyanamid test for the grant of an injunction.

2

Amey Highways Ltd v. West Sussex County Council [2019] EWHC 1291 however decided that a withdrawal of an award decision might not in itself defeat a claim for damages which
accrued before the withdrawal of the decision challenged in the claim.
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