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BREXIT AND CONTRACTS

The successful continuation of existing contracts, and the entering into of new contracts, may 
depend on the drafting of specific clauses.

Initial considerations

Ensure you have a thorough understanding of the commercial implications of Brexit for your business area or 
commissioned goods / works / services. 

Look at particular circumstances:

• Location of service provision and provider

• Regulatory environment

• Location of supply chain or workforce from outside UK

Does the contract involve imports from or exports to:

• EU Member States

• The 70+ countries which have a free trade agreement with the EU

Assessing existing contracts

The possible effects of Brexit on existing contracts, and whether any changes are required (or permissible), 
should be carefully considered and determined. 

The first thing to look for is whether there is a Brexit clause. If there is one, you may not need to do anything.  
You may also not need to immediately do anything if:

• The parties are confident that their ability to perform or the costs of performance will not be affected by Brexit; 
or 

• The parties can revise their contract terms to address the impacts of Brexit as and when they occur. 

If there is not a Brexit clause, there is a risk that parties will be obliged to continue to perform their obligations 
in full, even if such obligations become commercially unattractive due to Brexit events. However, there are other 
contractual clauses that may assist with providing an alternative route. These include: 

• Force Majeure clauses 

• Compliance with Law clauses

• Change control clauses

• Termination clauses 

While the above should all be considered when determining the best route to tackle Brexit changes to a contract, 
if there are no specific clauses that assist then it may be necessary to negotiate amendments to the contractual 
terms with the counterparty. For example, the contract may be varied to ensure that the risks associated with 
labour shortages or the increased cost of materials are allocated to the appropriate party. 
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Impact on contract clauses and schedules

The possible effects of Brexit on contracts, in particular on the following types of provisions, should be 
carefully considered as changes may be required. 

Definitions 

• From 1 January 2021, territory defined in contracts by reference to ‘EU’ or ‘EEA’ does not include the UK. 

• References to ‘EU Law’ or ‘EU Regulations’ or ‘EU Directives’ may not capture the equivalent UK laws which will 
replace EU Legislation.

Price / Costs of Contracts 

The impact on contract costs will need to be considered in more detail, until further clarity has been provided for 
each industry. 

• Cost implications for imported goods required for service or delivery of works: will additional tariffs be 
applicable? Who is responsible for customs clearance?

• Currency value and exchange rate fluctuations: what currency must payments be made in? Who bears the risk  
of a change in exchange rates during the term of the contract? 

• Inflationary pressures on raw materials: will there be inflationary pressures? Who will bear the risk of such 
unknown costs?

• Increased customs formalities (‘red tape’): will there be increased red tape? Will this increase costs or cause 
delays? Who will bear the risk of such costs or delays? 

• Changes in tax law: how will the risk be shared between the parties?

Where possible, contracts should state how risks will be shared between the parties. Where this cannot be done, 
the contract should try to incorporate tools whereby both parties agree a process to discuss such risks and how 
they should be allocated.

Compliance Obligations 

The impact on compliance with laws, obligations, and any duty to maintain required consents,  
licences and authorisations, will need to be considered. 

• The repeal of laws which implement EU legislation and the introduction of new legislation  
on the same subject matter. 

• EU Regulations and Treaty provisions ceasing to have direct effect in the UK and the 
introduction of new legislation on the same subject matter. 

• Licences and consents: UK businesses may no longer benefit from EU-wide approval 
schemes or reciprocal arrangements between the EU and the rest of the world.

• Travel may be affected: personnel may need to travel between the UK and EU to 
perform the contract, and travel may be affected. 

• Labour shortages: there may be a risk of labour shortages due to loss of freedom 
of movement. 

• Mutual recognition of professional qualifications: personnel may lose mutual 
recognition of licensing or professional qualifications. 

Agreement as to what happens should be made at the outset of the 
contract. Where this is not possible, there should be tools in the contract 
to allow both parties to come to an agreement if any of the above 
becomes relevant during the life of the contract.
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Change Control / Variation Procedures 

The impact on change of control or variation procedures will need to be considered. Particular attention will need 
to be paid to changes which are mandatory (such as changes resulting from new legislation) and voluntary or 
consensual changes (such as which party will bear the risk of additional costs). 

• Will current contractual obligations cease to be lawful or enforceable as a result of the new legislation? 

• Will there be increased costs of compliance with contractual obligations as a result of changes in law? How will 
such costs be allocated between the parties? 

Relief Events 

The impact on clauses dealing with force majeure events and / or frustration will need to be considered. 

• As a general rule, unless this is expressly stated it is unlikely that standard Force Majeure definitions will have 
captured Brexit. However, it may be prudent to provide that Brexit will not be deemed to have been a force 
majeure event. 

• Arguments that a contract has been frustrated as a result of Brexit may succeed at present. 

Termination / Suspension Events 

Termination, suspension or similar provisions (such as step-in rights) may be exercised in response to problems 
with performance. It should be borne in mind that there will be:

• Unpredictable market conditions and volatility. 

• Tougher economic conditions. 

• An increased risk of insolvency for some businesses. 

As such, adequate protections under termination and suspension provisions will need to be considered. 

Governing Law and Dispute Resolution 

Governing law clauses and dispute resolution procedures will need to be considered. While English law will likely 
remain attractive for governing international transactions (and English courts an attractive forum for resolving 
international disputes):

• English court judgments may become less readily enforceable in EU Member States than is currently the case. 

• It may become more difficult to serve English proceedings on EU counterparties.

Brexit and contracts



Considerations for drafting new contracts 

Definitions: Legislation, Change in Law, Force Majeure 

• Does the definition of ‘Legislation’ include new or amended legislation being passed under the Withdrawal 
Agreement Act?

• Can you draft Change in Law provisions that do not have the effect of relieving your contractor of performance 
where there is a change in law effecting purely procedural legislative changes? 

• Do these provisions provide adequate protection against foreseeable changes in law?

• How wide is the Force Majeure wording? 

• What are the consequences if Force Majeure is triggered?

 
Delay / Price Events and appropriate allocation 

• Will shortages of labour be a contractor risk?

• Will the contractor be granted an extension of time where a shortage of labour occurs as a direct result  
of or solely due to Brexit? 

• What will the situation be if the only labour that can be found is more expensive? 

• Will delays or failures in the delivery of imported materials be an employer risk?

• Will such delays or failures result in the grant of an extension of time only?

• What will the situation be if the only replacement materials available are more expensive? 

• Which party will be responsible for additional costs incurred by the contractor owing to tariffs  
or currency exchange rate fluctuations? If employer risk, will such costs be narrowed to 
specific and direct additional costs?

Triggers for variation / renegotiation clauses 

• Be specific about the trigger event and the impact. 

• Be aware of PCR Regulation 72 constraints – unless low value or not substantial,  
is it a ‘clear, precise and unequivocal review clause’?

Termination at will 

• What are the cost consequences of termination?

• Will any replacement supplier suffer from the same performance  
issues owing to the same circumstances?
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The articles in this publication are for general awareness only and do not constitute legal or 
professional advice. The law may have changed since these articles were first published. For further 
information and advice, please call us on 020 7405 4600.

Sharpe Pritchard LLP is a limited liability partnership registered in England and Wales (registered 
number: OC378650). It is authorised and regulated by the Solicitors Regulation Authority.

Sharpe Pritchard LLP   Elm Yard   10-16 Elm Street   London   WC1X 0BJ

Sharpe Pritchard, solicitors and parliamentary 
agents, focus on public law and act for a large 
number of public sector bodies and corporate 
clients. Our experienced team of lawyers, 
many of whom have worked within the  
public sector, advise on:

• Academies and free schools
• Commercial
• Construction
• Education
• Elections
• Employment
• GDPR and data law
• General public law
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• Parliamentary agents
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• PPP projects
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• Real estate
• Technology and telecommunications
• Waste and energy
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