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Transparency and fairness –
key considerations following
Stagecoach judgment

PLUS
Combatting lockdown via technology –
implications for data protection
‘COVID Code’ – Government publishes
guide for commercial property relationships
during pandemic

• Green shoots of growth
• The hottest new thing: the rise of heat networks
• A reminder on the subject of bias is required,
apparently
• Election petitions and costs
• Mohamed & Lahrie v London Borough
of Waltham Forest and Secretary of
State for Housing, Communities
and Local Government
• TUPE: why splitting a contract
post-transfer may mean splitting
the employee’s hours between
multiple transferees

‘COVID CODE’

GOVERNMENT PUBLISHES GUIDE
FOR COMMERCIAL PROPERTY
RELATIONSHIPS DURING PANDEMIC
Solicitor, James Nelson and Trainee Solicitor, Nadia Ahmed examine how the code of practice issued
by the Government might affect commercial leases or pre-existing landlord-tenant relationships.

On 19 June 2020, the Government
published a code of practice (the
“Code”) in an attempt to provide
guidance for commercial landlords
and tenants operating during the
COVID-19 pandemic. The Code
was drafted by a steering group,
consisting of groups/bodies across
the commercial property spectrum.
It applies to all commercial leases
held by business which have been
‘seriously negatively’ impacted
by COVID-19.
What are the Key Principles
outlined in the Code?
The Code sets out five core following
principles that landlords and tenants
should strive to adhere to:

1

Transparency and Collaboration
– parties should act reasonably,
flexibly and in good faith.

2

Unified approach –
parties should support
other stakeholders including
governments, utility companies,
banks etc. to manage the
consequences of COVID-19.

3

Government support – if a
landlord or tenant has received
Government subsidies (arising
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from COVID-19), to recognise
that this support has been
provided to help businesses
meet their commitments.

4

5

Acting reasonably and
responsibly – parties should
identify mutual solutions,
recognising the impact
of COVID-19.
Mediation – where a
negotiated outcome can still
be achieved, parties should
consider employing a mediator
by mutual agreement to help
facilitate negotiations.

Guidance on new arrangements
Tenants seeking any concessions to
rental payments should provide clear
and transparent reasons for such
concessions to their landlords.
Considering their own duties and
commitments, landlords should
provide concessions where they
reasonably can. If a landlord refuses,
they should provide a clear and
reasonable explanation for this
taking into account the information
provided by the tenant.
The Code non-exhaustively lists

options of new arrangements from
a full or partial rent-free period for
a set number of payment periods
to tenants and landlords agreeing
to split the cost of the rent for the
unoccupied period between them.
A note on service charges
While the Code acknowledges
that buildings should continue to be
insured and safe, the code also states
that landlords should recognise the
impact this may have on tenants’
finances. As such, the code makes
a non-exhaustive list of suggestions,
such as recommending that
service charges should be reduced
accordingly where the lack of use
of a property has lowered the
service charge costs incurred.
Impact of the Code for Landlords
and Tenants
The Code is a guide and therefore
not compulsory. This in itself raises
questions as to whether the Code will
be seen as a symbolic gesture, riding
on the hope that individual landlords
and tenants will approach commercial
lease negotiations collaboratively,
as opposed to a concrete piece of
legislation designed to set out further
interim measures to protect parties.

The Code is described by the
Government as a ‘starting point’
and they have not ruled out ‘further
intervention’. As the Code has the
backing of many major players within
the sphere of commercial real estate
(e.g. RICS, British Chambers of
Commerce and the British Property
Federation) it holds a degree of
influence. Nevertheless time will tell
whether, in the context of commercial
lease transactions, it will actually go
the distance and omit the need for
further Government intervention in
landlord-tenant affairs.
A combination of commercial reality,
local economic factors and industryspecific circumstances are likely to
dictate whether parties are willing
to abide by or ignore the ‘spirit’ of
the Code. Landlords and tenants
should signal their intent to follow
the principles of the Code during
the early stages of commercial lease
negotiations to avoid any ambiguity
further down the line.

If you would like to discuss
the components of the Code
and how it may apply to
existing or newly entered
negotiations for commercial
leases or pre-existing
landlord-tenant relationships,
please contact a member of
our Real Estate department
for a free initial discussion.

James Nelson
Solicitor

020 7405 4600
jnelson@sharpepritchard.co.uk

Nadia Ahmed

Trainee Solicitor
020 7405 4600
nahmed@sharpepritchard.co.uk

Partner, Steve Gummer
and Trainee Solicitor,
Michael Comba, take a
look at the speculation of
the Government’s approach
to growing out of the
COVID-19 recession, through
a revolutionary programme
of green infrastructure.

As the health effects of COVID-19 recede, an
economic crisis looms. Recent ONS figures showed
that the economy suffered a record 20 per cent
drop in GDP in April alone, far greater than the
eight per cent drop during the financial crisis.
The UK is now perhaps entering its biggest
recession in 300 years and, while some rebound is
expected, it is unlikely to rescue the economy from
significant long-term scarring. The Government will
need a long-term recovery plan that goes beyond
furloughing and reopening shops.
But it never rains, it pours. Once COVID-19
is tackled, the Government will still be faced
with another existential, and probably greater,
threat in the form of climate change. Huge efforts
are still required for the Government to meet its
legal commitment to achieve Net Zero by 2050.
While lockdown has led to dramatic emission
reductions, those emissions will return and an
enormous challenge still lies ahead.
However, the confluence of these events and various
political conditions mean that there is the potential
for a sudden and transformational approach from
the Government to see this not as a crisis, but
as an opportunity to begin a green revolution.
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An end to austerity
The public sector, particularly cashstrapped local authorities, will be
no doubt be concerned that the
various bills COVID-19 has racked
up will mean inevitable swingeing
spending cuts.
However, despite the deficit
likely ballooning to approximately
£300 billion this year alone, the
Government has suggested that
it will eschew austerity in favour of
a more Keynesian approach and
seeks to grow its way out of debt.
Government will want to characterise
spending as ‘investment’ with returns
to follow. Before COVID-19, the
Government had already earmarked
infrastructure, especially in the
Midlands and North of England, as
areas in which to ramp up spending.
Chancellor Rishi Sunak has already
announced a new ‘green homes
grant’ and funding for new green jobs
as part of his July economic stimulus.
This built on plans for infrastructure
spending announced as part of the
Prime Minister’s ‘new deal’ that will be
built on further by a new Infrastructure
Delivery Taskforce, ‘Project Speed’.
Opinion polls also indicate the public
would like to see continued decreases
in air pollution as COVID-19 grounds
planes and forces commuters
away from roads. This builds on
growing public concern about the
environment. In February this year,
30 per cent of the public believed
the environment was the biggest
issue facing the country, beaten only
by Healthcare and Brexit. We have
seen a recent agreement between
Greenpeace and UK chief executives
in calling for a green recovery.
It is likely that the time has
come for an interventionist and
environmentalist agenda and a
significant expansion of green
infrastructure.
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Areas for expansion
The top areas for Government attention include:
• Electric vehicles (EVs)
The economic stimulus will almost certainly include
new incentives to purchase EVs, perhaps in the
form of tax breaks or a reworked model of ‘cash for
clunkers’ as used after the financial crisis. This will
further increase the need for increased EV charging
infrastructure and there may also be consideration
of other incentives such as waived parking and
emission zone charges for EVs.
• Domestic insulation and heat networks
Heating presents a major challenge to
decarbonisation and improving levels of home
insulation is a straightforward way of reducing usage.
The next stage is switching to low-carbon sources
of heating through expanding local heat networks
that use innovative technologies (see page 16).
• Renewable energy
Although coal is becoming non-existent, the UK
is still overly reliant on other fossil fuels like natural
gas. Large off-shore wind and solar projects will be
the main focus in any renewable energy expansion,
but there is also continued scope for increasing
small-scale, community power generation and there
is a growing interest in hydrogen technologies.
• Sustainable transport
The Government has already announced major
increases in funding for cycling routes. As the
coronavirus threat recedes there will also be a
renewed focus on expanding and improving public
transport. This might include increased bus funding,
the roll-out of integrated smart ticketing and further
rail expansion and electrification.
• Carbon capture and storage (CCS)
Net Zero will be likely impossible without significant
use of CCS. Still a fledging technology, there may
be increased research funding and funding for pilot
projects. As with renewable energy, this may be
another area where the Government looks to
reduce unemployment through reskilling with
training in new technologies.

Models of delivery
Delivery of some of these projects
will be a straightforward case of new
or expanded central government
programmes. Others, however, will
require thoughtful consideration
about any role for the private sector
and/or local government to ensure
cost and operational effectiveness.
Despite valid criticisms, PFI/PPP
was generally an effective means of
financing infrastructure projects and
models of it still exist in the regulated
industries. Indeed, it might be a
powerful model for the financing of the
National Grid’s proposed motorway
charging infrastructure for EVs.
With PFI’s conclusion in 2018, the
Government will have to give thought
as to how projects will be realised
with operational efficiency and
without draining public finances. The
collaboration with the private sector
during COVID-19 is evidence that
partnership with the private sector
continues to be a powerful tool in
overcoming societal challenges.
Continuing low interest rates and
political and economic instability
following COVID-19 will also mean
private investors will be keen to put
their money in a safe harbour that
infrastructure can often be. Perhaps
the Government will be dusting down
some of its SoPC conditions ahead
of a revamped PFI to deliver green
infrastructure projects.
Some projects (in particular heat
networks and small-scale renewable
energy generation) are better suited
to local government control and
oversight. This also ties in well
with the Government’s professed
preference for decentralised and
regional growth strategies.

Local authorities can expect further
encouragement to access financing
from the Public Works Loan Board
to fund local green infrastructure.
Ventures such as smart ticketing
for public transport will also require
partnerships between local authorities
and, where applicable, will see a
growth in the role and visibility of
combined authorities in infrastructure.
This might also sustain the continued
growth of local authority trading.
Local authorities may also be
tempted to supply that green energy
(like heating and electricity) directly
to consumers, and indeed some
councils have already entered the
utilities market. Consumer sales could
be a means of recovering investment
costs and developing additional
revenue streams to fund services.
A state-funded green revolution
may well come to pass in the post
COVID-19 era. Access to creative
financing and risk allocation will be
key to unlocking such opportunities.

Steve Gummer
Partner

020 7405 4600
sgummer@sharpepritchard.co.uk

Michael Comba
Trainee Solicitor

020 7405 4600
mcomba@sharpepritchard.co.uk

Sharpe Pritchard has a
dedicated infrastructure
team that advises public
sector bodies and regulated
industries on new and existing
projects, both small and
nationally-significant, and
many with an environmental
focus. It advises on all
legal aspects including
contracts, construction,
public procurement, state
aid, planning and property.
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KEY CONSIDERATIONS
FOLLOWING STAGECOACH
JUDGMENT
Stagecoach East Midlands Trains Ltd
& Ors v The Secretary of State for
Transport (2020)

Partner, Nicola Sumner, Senior
Associate, Juli Lau and Trainee
Solicitors, Christian Grierson and
Oliver Slater, consider the principles
of transparency and fairness in the
exercise of discretion.
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On 17 June 2020, the High Court handed down its judgment in a case with important implications for the
contracting authorities undertaking procurement exercises, Stagecoach East Midlands Trains Ltd & Ors
v The Secretary of State for Transport [2020] EWHC 1568 (TCC).
The case concerns claims brought by Stagecoach in respect of the Secretary of State for Transport’s
(“DfT”) decision to disqualify it from bidding in the East Midlands, West Coast and South Eastern rail
franchise procurement competitions because of its unwillingness to accept the DfT’s proposed risk
allocation for pensions liabilities.
This is a significant judgment following a judicial review rather than a procurement challenge under the
procurement regulations but there are a number of points of note and important reminders for contracting
authorities, including in terms of drafting procurement documents, running a procurement exercise and
in making decisions in a procurement.
The High Court ruled against Stagecoach and found that the DfT’s decision to disqualify it from the
competition for non-compliance on the pension liabilities was lawful.
The judgment is lengthy and covers a number of issues. We highlight the main issues here that we
consider have application generally to contracting authorities and utilities running procurements.

Background
The DfT was conducting three rail
franchise procurement competitions.
The DfT offered contract terms which
ultimately placed the risk of pension
liabilities on the successful bidder.
The pension issue was substantial,
as the intervention by the Pensions
Regulator (“TPR”) had caused
considerable uncertainty about the
scope of potential pension liabilities.
This risk was considered a “big ticket”
issue because of the sums involved
and the fact that the DfT would not
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tolerate negotiating a re-allocation
of risk.
Stagecoach determined the potential
liabilities that flowed from TPR’s
intervention as causing the pension
risk to be unquantifiable. This led to
Stagecoach’s decision to bid on the
basis of an alternative risk allocation.
The ITT included a broad power of
discretion allowing the DfT to exclude
bidders for non-compliance and the
ITT made clear that if a bidder did
not accept the proposed commercial
terms the DfT could (may) disqualify.

Some bidders accepted the
commercial terms but Stagecoach did
not. The DfT disqualified Stagecoach
from the procurement exercise.
Proceedings were initially issued by
three claimants: Arriva, Stagecoach
and the West Coast Train Partnership
Limited (a consortium of Stagecoach,
Virgin and SNCF), but Arriva settled
before the case began. The Court held
that the DfT’s decision to disqualify
Stagecoach was lawful including
because the non-compliance on the
pension issue was “sufficiently serious
to merit disqualification”1.

Judgment

Duty of transparency and fairness
In conducting the procurement
exercise, the DfT is subject to
the general principles of EU law.
Stagecoach claimed the breadth
of discretion provided in the ITT,
which granted the DfT the discretion
to disqualify a bidder for noncompliance, was “exceedingly broad”.
In particular, Stagecoach sought to
rely on the Law Society 2 case, which
held that where the power to make an
amendment in a contract is so wide
that it amounts to a power to rewrite
the contract then it will be unlawful.
The Court found in favour of the DfT
as the terms of the ITT did not breach
the duty of transparency and fairness.
The DfT discretion to disqualify
bidders present in the ITT was not
considered a power to rewrite the
terms of the contract.
A contracting authority which
exercises discretion which is
“arbitrary or excessive” may breach
the principle of equal treatment, but
primarily there is a wide margin of
discretion. The Court concluded
that the terms of the ITT were “clear,
precise and unequivocal in stating
that a contractual amendment which
sought to transfer risk from the
franchisee to the Secretary of State
would mean that the bid was deemed
non-compliant”3. Crucially, contracting
authorities are granted a wide margin
of discretion in determining the
contractual allocation of risk.
The clear terms of the ITT meant
that a “reasonably well informed and
normally diligent”4 tenderer would
have realised that material noncompliance on pensions would give
rise to a risk of disqualification. The
Court also took into account the
fact that no bidders (including the
Claimant) had asked for clarification
on the risk allocation, in deciding that
there was no breach of the duties of
transparency and fairness.

Allocation of risk
Stagecoach further claimed
that the allocation of the pension
risk breached the principles of
transparency and fairness as well
as the DfT’s duties under Articles 4(1)
and/or 5(3) of the Railway Regulation5
(clearly setting out the public service
obligations and the nature and extent
of those rights). It was argued that
the scale of the uncertainty and
difficulty to price the risk meant
that Stagecoach was unsure of the
contractual requirements and the
value of the contract.
The Court recognised that the
allocation of risk is one of the “key
functions of any ITT”6 and went on to
clarify that there is no legal principle
that limits the size of a risk which may
be allocated to one contracting party
or another in a public procurement.
Equally, there is no principle
that a contracting authority must
ensure every potential bidder can
bid. Bidders must deal with the
commercial risks and can always
decide not to bid. Although the
allocation of the pensions risk was
uncertain it remained a risk that
could be estimated and priced.
Throughout the judgment the scale
and uncertainty of the pension risk
was recognised as the “monster
problem” it was, but the DfT’s
decision to allocate that risk did not
breach any principles of transparency,
fairness or relevant EU duties.

Proportionality
Stagecoach cited a key
recommendation from the Brown
Review of the Rail Franchising
Programme, that franchisees
should not be expected to
take external macroeconomic,
or exogenous, revenue risk.
However, the Court was quick
to confirm that it is “conventional
and not intrinsically unlawful for
a concession contract to allocate
exogenous risks to a contractor”7.

The Court concluded that the
allocation of the pension risk
did not breach the principles
of proportionality and fairness.
The Court set a high threshold for
what risk would be determined to
be exogenous and reiterated the
contracting authority’s wide discretion
in allocating risk in a procurement.
Stagecoach claimed the scale of the
pension risk would deter bidders to
such an extent that it would breach
the freedoms guaranteed by Articles
49 and 56 of the Treaty on the
Functioning of the European Union.
The Court was unsympathetic in
this regard as Stagecoach was not
barred from bidding on the DfT’s
terms, but rather had weighed up the
risks for itself and chosen not to, and
the procurement competition had
received substantial transnational
engagement.
The Court also considered
whether the DfT had more
proportionate options open to
it than disqualification. The Court
addressed the alternative options
(such as seeking a rebid or even
abandoning the procurement) but
concluded that the DfT’s justification
in deciding to disqualify Stagecoach
rather than take other options
available to it was proportionate.
The Court recognised the difficulty in
the alternatives in terms of practicality
and causing inconsistencies with the
principles of equal treatment, fairness,
transparency, non-discrimination
and proportionality. In this case, a
decision to invite rebids would have
been unfair to those bidders who
had been willing to accept the DfT’s
proposed risk allocation on pensions.
In summary, the principle
of proportionality is highly fact
dependent and does not require a
contracting authority to contract on
the terms that are most favourable
to bidders, and so the DfT did not
breach its wide margin of discretion.
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Additional issues arising from the judgment:

Comment:

Undisclosed criteria: The DfT maintained a non-compliance
log during the evaluation process. The log provided for noncompliances to be rated on a scale of 1-5. Stagecoach sought to
claim that the use of this log equated to an undisclosed policy or
criterion for the evaluation of bids.

The judgment is quite fact
specific but nevertheless will
be welcomed by contracting
authorities as it confirms (i) the
wide discretion granted to public
bodies in allocating commercial
risk, and (ii) that as long as a fair
and transparent process is followed
then the decision to disqualify
bidders remains a viable option
for non-compliance.

However, the Court held that the log represented an administrative
tool used for prioritising internal resources, and played no part in
determining the evaluation.
This serves as a useful reminder to contracting authorities to
ensure that there is a rigid separation between internal administrative
prioritisation tools or similar and the substantive evaluation process.
This decision was very fact specific and in some senses appears to
go against other decisions on disclosure of evaluation materials.
We would strongly urge contracting authorities/utilities to avoid
internal tools that could be considered undisclosed criteria.
Insufficient reasons for disqualification: Following the decision
to disqualify Stagecoach, the DfT provided disqualification letters
outlining the reasons for the decision. Stagecoach claimed that the
DfT had failed to provide adequate reasons.
However, the Court found the reasoning was “concise, clear
and sufficient to enable the Claimants to know that they had been
disqualified for serious non-compliance on pensions”8.
Contracting authorities are reminded that reasoning provided
for a decision should:
a. Make the bidder aware of the reasons for their disqualification
so they can defend their rights
b. Enable the court to exercise its supervisory jurisdiction.
Award of pension compliant bids a breach: Finally, Stagecoach
raised a collection of issues which sought to demonstrate that the
DfT breached its public law duties by failing to take proper account
of the pension-compliant bids’ exposure to risk and their financial
robustness.
The Court assessed the adoption of certain pension figures and a
commissioned report into the pension risks. The Court found that
the DfT had not offended the principles of fairness and transparency
by relying on these figures. Further, there is no obligation to specify
what the most credible financial outcome is in advance of bids
being submitted, nor is there a legal requirement to undertake a fully
comprehensive financial robustness test that addresses all possible
risks, “provided that the limitations of the work that was in fact
commissioned were known and did not materially mislead”9.
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The case provides a number of
practical lessons on conducting a
procurement exercise and is a very
useful reminder of key principles
and key case law, including:
• Allocation of risk:
When preparing the terms
of a procurement and the
accompanying commercial
terms of contracts, the decision
to allocate a significant risk to the
successful bidder may lead to the
real risk that bidders consider that
risk allocation unacceptable and
choose not to bid.
Allocation of risk is ultimately a
strategic commercial decision for
which the contracting authority is
given a wide margin of discretion.
However, risk allocation will
be an important decision for a
contracting authority: a balance
between making a procurement
attractive and maximising
competition on the one hand
and, on the other, arriving at a
risk allocation that protects the
authorities’ interests in a manner
that also delivers value for money.
• Clear instructions:
Ensuring the terms of an ITT
and procurement documentation
are clear is crucial to ensure
that bidders are in no doubt of
when their bid contains material
non-compliance and of the
resultant consequences.

In this case, the ITT contained
express terms stating both that
a qualified bid on pensions risk
would be ‘non-compliant’, and
that it was open to the contracting
authority to disqualify a noncompliant bid at its discretion.
Although in this case the Court
did not find difficulty with the
broad discretion reserved to the
DfT, the general principle and
advice in drafting procurement
documents is to be as clear and
transparent as possible in the
ITT about the basis on which the
contracting authority will make
decisions (e.g. what factors it will
take into account in exercising its
discretion one way or another).

• Alternatives to disqualification:
A common scenario faced by
contracting authorities is how
to proceed when faced with
a bidder’s non-compliance.
Contracting authorities should
consider all alternatives, not
least to ensure they are acting
fairly and proportionately, in
terms of all the bidders.

• Reasoning:
When a contracting authority
prepares proof of reasons for
key decisions in a procurement,
it must be clear and unequivocal.
In communicating reasons, it must
demonstrate the reasons and
reasoning followed in deciding
to adopt the measure and it must
have sufficient detail to enable the
person concerned to defend their
rights and the court to exercise
its jurisdiction.
The judgment is also a
useful reminder that in making
a procurement decision or
exercising a discretion in
a procurement exercise, a
contracting authority/utility must
keep records to demonstrate its
decision-making process that
it considered alternatives and
ultimately came to a reasonable
decision in the circumstances.

1
2
3
4
5

Para 373
R (Law Society) v Legal Services Commission [2008] QB 737
Para 379
Healthcare at Home v Common Services Agency [2014] UKSC 49
Regulation 1370/2007

Nicola Sumner
Partner

020 7061 5955
nsumner@sharpepritchard.co.uk

Ultimately, however, disqualification
may be the appropriate (and in
some cases, the most reasonable)
decision as long as that decision
is justified by reference to the
ITT and the factual matrix.

Sharpe Pritchard has a
highly experienced public
procurement team with an
outstanding reputation for
commercial and pragmatic
advice on the Public Contracts
Regulations, the Utilities
Contracts Regulations and
concession procurements.

Juli Lau

If you require any advice in
relation to the matters raised
in this case or anything else
concerning contentious or
non-contentious procurement
issues, please do not hesitate
to contact our team.

Christian Grierson

Senior Associate
020 7405 4600
jlau@sharpepritchard.co.uk

Trainee Solicitor

020 7405 4600
cgrierson@sharpepritchard.co.uk

Oliver Slater

Trainee Solicitor
020 7405 4600
oslater@sharpepritchard.co.uk
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Para 395
Para 410
Para 520
Para 593
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A REMINDER ON
THE SUBJECT OF BIAS
IS REQUIRED, APPARENTLY
Here, Senior Associate Rachel Lee and Trainee Solicitor, Anna Sidebottom take an ‘unbiased’ look
at the law relating to planning decision-making in the recent quashing of a housing scheme deemed
to have been affected by apparent bias.

The issue of bias and
predetermination in planning
decision-making has been thrust into
the spotlight recently by a number
of decisions, notably involving
occupants past and present of the
Ministry of Housing, Communities
and Local Government.

Recently the Government agreed
to quash the Secretary of State
for Housing, Communities and
Local Government Robert Jenrick’s
decision to approve the 1500-home
Westferry scheme after the minister
conceded “apparent bias”.
The Secretary of State’s
decision followed a meeting with
the developer at a fundraising dinner
and was approved the day before
Tower Hamlets Council adopted a
new CIL charging schedule, which
would have introduced charges
for the site of up to £50 million.
Former planning minister,
Sir Bob Neill MP, is also being
investigated by the parliamentary
standards watchdog over his
role in the approval of the 50-bed
Royal Bell hotel application. The
Member of Parliament for Bromley
and Chislehurst was employed by
Substantia Group, which advised
on the planning application, and
wrote to Bromley Council’s chief
planning officer endorsing the
application.
In the light of the above it is an
opportune moment to mention
the duties and responsibilities
of members making regulatory
“quasi-judicial” (e.g. planning
and licensing) decisions.
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Bias can be defined as a particular
tendency or inclination especially one
that prevents impartial consideration
of a question.
It is not easy to challenge decisionmaking on actual bias (unless blatant)
and/or apparent bias. If we take
planning decisions as the example,
decisions made by members can
be challenged and quashed on the
grounds that either the decisionmaker was actually biased or that
there was an appearance of bias such
that the decision should be set aside.
The test for apparent bias is derived
from the case of Porter v Magill
[2002] AC 357 and asks whether a
fair-minded and informed observer,
having considered the facts, would
conclude that there was a real
possibility that a decision was biased.
This is a fairly flexible test, which
leaves plenty of scope for argument
about what a reasonably wellinformed observer might think.
Members must remember that
they should not be inclined, or
demonstrate a perception that they
are inclined, to approve or refuse a
planning application on the grounds
they have an interest outside of
their public office duties (e.g. a
relationship with an applicant).

It is however for an individual member
to judge their circumstances and
reach a view on this issue. Officers
can offer guidance as does an
authority’s code of member conduct.
Equally as important to the issue of
bias is ensuring that members do not
approach a decision with a closed
mind, known as predetermination.
Planning issues are often highly topical
and many members will form and often
express views on schemes publicly.
Doing so does not automatically lead
to the conclusion that a member is
unable to approach a subsequent
decision with an open mind.
Section 25 of the Localism Act 2011
states that a member is not to be
regarded as being unable to act fairly
or without bias if they participate in a
decision on a matter simply because
they have previously expressed a
view or campaigned on it.
The clear intention of the legislation
is to allow members to get involved
in local debate without fear of
precluding themselves from taking
part in decision-making. However,
this Section does not provide blanket
protection or immunity for anything
that is said by a member.
The protection of Section 25 only
relates to previous statements/views
not being in or of themselves proving
predetermination or bias. Where a
challenge is brought if there is other
evidence available to demonstrate
predetermination or bias, then such
statements might become admissible.
If a member a member approaches a
decision with their mind “made up” it
is more likely that a fair-minded and
informed observer would conclude
that they did not approach a decision
with a fair and open mind and the
decision is liable to challenge on
the grounds of bias.

Guarding against bias
• Expressing a view on
planning applications is not
necessarily evidence of bias
or predetermination. However,
each member must consider
all the relevant information
(e.g. Committee reports, the
debate, advice provided,
consultation undertaken and
any representations made at
the meeting) only then making
a decision. Being able to
demonstrate this approach
was taken is important.
• Being connected with a developer
can have the appearance of bias
so members need to think very
carefully about their connections
and interest. Working within their
authority’s code of conduct on
declaration of interests etc., it is a
good idea to keep a good paper
trail of their contact and conduct.
• Regular training for all decision
makers on issues of bias and
predetermination is highly
advisable for members sitting on
committees exercising regulatory
functions. Scenarios and sets
of circumstances members
might find themselves (or indeed
Government Ministers!) can be
discussed and explored.
This is all of importance as Local
Authorities want to avoid legal
scrutiny and challenge of their
decisions, costing money and
delaying sustainable development,
which would benefit the local
communities and economy.

Rachel Lee

Senior Associate
020 7405 4600
rlee@sharpepritchard.co.uk

Anna Sidebottom
Trainee Solicitor

020 7405 4600
asidebottom@sharpepritchard.co.uk

Partner, Steve Gummer
and Trainee Solicitor,
Michael Comba, take a
look at heat networks: what
they are, why there will be
more and the commercial
and legal challenges in
developing them.

What is a heat network?
Usually confined to small localised areas, heat networks
utilise a central heat source and supply heat to buildings
connected to the network. The heat source often operates
using geothermal technologies, but more innovative
sources can be used. The London Borough of Islington’s
Bunhill 2 Energy Centre, for example, uses excess heat
from the London Underground network (accessed via
a disused tube station) to heat over 1,000 homes.
Heat networks are expanding in the UK. There are
now approximately 17,000 heat networks in the UK,
supplying heat to 2% of all our buildings1. It is an
expanding market, with the Government hoping to
expand that 2% to 17% by 20302.
But that is dwarfed by levels of usage elsewhere in
Europe. Denmark heats 64% of its homes through heat
networks3. UK heat networks are also limited in scope.
They are overwhelmingly urban (predominantly in
London) and built for new-build residential blocks. We
still have some way to go to increase usage, coverage
and expanding heat works for retro fit properties –
as well as commercial and industrial users.
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Why is there going to be more of it?
Climate Change. The Government’s Clean Growth Strategy identified the need to decarbonise all building
heat and most industrial heat as essential to reaching Net Zero by 2050. It also identified this as the most
difficult challenge to overcome. Heat networks, however, offer efficient infrastructure to harness low (or no)
carbon sources of heat, reducing our reliance on natural gas or, in more rural areas, oil boilers.
Some proponents claim heat networks offer lower prices for consumers, but the evidence is mixed. The
Competition and Markets Authority (CMA) found in its 2017 study that heat networks generally charged
lower prices than conventional heat suppliers, but a significant minority charged a lot more4. There is a need
for heat networks but not at any cost. There is a need for such schemes to be well run and executed well.
Heat networks also tend to offer more price certainty as they are usually not subject to the fluctuations
of wholesale gas and oil prices as conventional heat suppliers are.

Are there commercial challenges?
Heat networks, especially more
complex and retrofitted schemes,
require significant upfront investment.
By their very nature (generally small
and localised), heat networks also
have relatively small markets with a
limited number of potential customers
used to increasingly competitive
conventional heating suppliers.
The risk and reward trade-off will
therefore dissuade many private
sector entrants.
A lot of potential schemes will
therefore require state support to
ensure viability. The localised and
varied nature of heat networks mean
local government, rather than central
government, is often the best avenue
for this support.
Local authorities have risen to the
challenge, with an increasing number
of them funding and operating
schemes. Central government has
helped facilitate this by offering
grants through the Heat Networks
Delivery Unit and the Heat Networks
Investment Project; funding projects
across 140 local authority areas5.
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Alongside conventional private
financing, local authority schemes
may also wish to supplement funding
through seeking investment via
‘carbon credit’ schemes, in which
business seek to offset their own
emissions by investing in carbonreduction projects6.
Are there legal challenges?
• Regulation
The market’s growth has brought
increased scrutiny. The rigidity of
contracts and the almost complete
lack of regulation has led to
accusations of the industry being
something of a ‘wild west’. The
Government has noticed.
It is concluding consultation
into market with a view to future
regulation of the industry7.
The Government, and the
CMA, envisages introducing a
general authorisation regulatory
regime (like that applicable to
telecommunications providers)
overseen by Ofgem. Rather than
using price-caps or specified
standards and outcomes, this
regime would use a ‘principles-

based’ approach; monitoring
conduct and outcomes against a
general set of regulatory principles.
Although this would amount to
a ‘light-touch’ regime, it is clear
the trend is towards an increased
regulatory burden. Prospective
operators must be conscious
of this.
Voluntary codes of conduct do
already exist such as the Heat
Trust Scheme8. Indeed, many
conditions of grant funding for
heat networks include, if not
membership of these schemes,
compliance with these standards.
• Land
For heat networks for newbuild properties (particularly
leaseholds), land law offers
some straightforward solutions
to commercial challenges.
Consumers can be “locked in”
by restrictive covenants that
constrain leaseholders from
replacing their heat network
infrastructure (such as a boiler
or piping) without the landlord’s
consent.

For retrofits this is likely not
an option. Consumers (or their
landlords) will not be attracted to a
heat supply agreement that requires
such an onerous provision on their
title and the enforceability of such
covenants would run into difficulties
as they would be attached to a
wider commercial contract.
Operators will also need to ensure
that any incoming property owners
or tenants to an existing network
take responsibility for bills. They
may wish to encourage consumers
to attach the heat supply agreement
as a condition of sale or part of a
tenancy agreement.
• Consumer rights
Consumer rights legislation
perhaps present the biggest
legal challenge to prospective
heat network operators. For
local authority providers, often
not used to providing consumer
products, this will also present
a new challenge.
District heating requires longterm contracts. To ensure viability,
these schemes will need to “lock
in” consumers for long periods.
This means long contracts and
limited rights of termination. This
means straying into the ‘grey-list’ of
consumer contract clauses identified
by the Consumer Rights Act 2015;
clauses that may be considered
unfair and therefore unlawful.
These challenges are not
insurmountable, but they do
require careful consideration and
drafting. Operators may want to
consider imposing a termination
fee (although calculated
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proportionately) and how to set
out pricing and performance
standards clearly. All contracts
must also be drafted in as plain
English as possible and supported
by an adequate customer services
infrastructure who can support and
advise consumers.
• State Aid and Public Procurement
Any state support for a heat
network will be subject to state
aid rules, although which exact
rules will apply will depend on the
nature, funding and structure of
the heat network in question.
Ordinarily, a heat network that is not
commercially viable, and receiving
state aid, would offend the Market
Economy Operator Principle and
therefore fall foul of state aid rules.
However, authorities may be able
rely upon the exemptions available
and should consider which if any
are applicable.
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It would also almost certainly be
subject to public procurement
rules, usually those under the
Public Contracts Regulations
2015, but authorities may need
to consider if the Concessions
Contracts Regulations 2015 or
Utilities Contracts Regulations
apply instead.

Sharpe Pritchard advises clients
on both existing and new heat
networks for both domestic and
commercial consumers. This
includes advising on aspects
of land law, planning law,
consumer rights, state aid
and public procurement.

Association for Decentralised Energy www.theade.co.uk/assets/docs/resources/Heat%20Networks%20in%20the%20UK_v5%20web%20single%20pages.pdf
Euroheat www.euroheat.org/knowledge-hub/district-energy-united-kingdom
Foresight Climate & Energy www.foresightdk.com/the-path-to-emissions-free-district-heating-in-denmark
CMA www.gov.uk/government/publications/heat-networks-consumer-survey-consumer-experiences-on-heat-networks-and-other-heating-systems
HNDU www.gov.uk/guidance/heat-networks-delivery-unit
www.theguardian.com/money/2017/feb/05/district-heating-fuel-bill-regulation
www.gov.uk/government/consultations/heat-networks-building-a-market-framework
www.heattrust.org/the-scheme
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ELECTION PETITIONS
AND COSTS
Partner, Emyr Thomas, considers a recent Divisional Court judgment concerning the court’s
jurisdiction over the costs of a parliamentary election petition which had not been determined
when Parliament was dissolved.
seeking a determination that
Ms Forbes was not duly elected,
and that the by-election be declared
invalid. Mr Greene alleged electoral
fraud, bribery and corruption.
In October 2019 Mr Greene applied
to withdraw the petition under section
147 of the Representation of the
People Act 1983 (“the 1983 Act”). By
section 147, if a petition is withdrawn
the petitioner is liable to pay the
respondent’s costs and Mr Greene
accepted this.

In March 2020, the Divisional Court
handed down a judgment arising
from a parliamentary election
petition concerning a by-election
for the Peterborough parliamentary
constituency.
Background
On 6 June 2019 Lisa Forbes, the
respondent, was declared elected
to Parliament as the new MP for
Peterborough with 10,484 votes.
Michael Greene, an unsuccessful
candidate, received 9,801 votes.
On 26 June Mr Greene issued a
parliamentary election petition
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The withdrawal hearing was
scheduled for December; however, in
November, Parliament was dissolved
ahead of the general election.
Mr Greene applied for a declaration
that on dissolution, his petition and
his application to withdraw it stood
abated, and that the court had no
jurisdiction over the petition’s costs.
While Ms Forbes and Mr Greene were
candidates at the December 2019
general election, neither was elected.
The petitioner’s arguments
The petitioner submitted that
two 19th century election petitions
– the Exeter and Taunton cases –
supported the argument that
petitions abated on dissolution.
In the Exeter petition, Parliament had
been dissolved after the petition had
been issued and the Court said that
while the Exeter judges’ language

suggested that dissolution had caused
the petition to abate, that case was
only authority for the proposition
that, on dissolution, the court had
jurisdiction to make an order relating
to the security for costs paid into court
when the petition was issued.
In Taunton, the petition had been
determined and the result sent to
the Speaker. On that day, and before
the Speaker received it, Parliament
was dissolved. The ratio in Taunton
was that an order for costs in respect
of a petition before dissolution was
enforceable. Therefore, neither
the Exeter nor Taunton petitions
assisted Mr Greene.
The judge, Knowles J, went on to
say that, historically, election petitions
were determined by parliamentary
committees whose business ended
when Parliament was dissolved. In
1868, jurisdiction of election petitions
was transferred to the courts, which
are unaffected by dissolution.
Under section 139(3) of the 1983
Act, the trial of a petition continues
if Parliament is prorogued; however,
that provision does not refer to
dissolution. Knowles J explained
that petitions are presented to the
High Court and usually tried in the
order they are received and nothing
in the statutory regime suggests
that dissolution affects the High
Court’s business.

By transferring jurisdiction to the
courts, Parliament had made it
possible for the question of what
should become of a petition to be
decided on the merits of a case.
Knowles J said the statutory regime
was a coherent one, and preferable to
an analysis where a petition’s fate was
bound up with the end of a committee
which was no longer involved.

corruption. In fact, it accused
Ms Forbes of around a dozen wideranging electoral offences, ranging
from personation to tampering with
ballot papers. Despite a request
for particulars, made on behalf of
Ms Forbes on 25 July 2019, none
were provided. This was described
as “another unsatisfactory feature”
of the petition.

Knowles J held there was no authority
that, under current legislation, a
petition abated on dissolution of
Parliament. Similarly, there was no
authority that on dissolution the court’s
jurisdiction ended in respect of a
petition issued before Parliament was
dissolved. Likewise, there was nothing
to suggest that the court’s jurisdiction
over costs ended on dissolution.

It was explained on behalf of
Mr Greene that the petition had
been drafted with such wide-ranging
allegations because the statutory
time limits under the 1983 Act were
so short and it was not realistic to
expect a petitioner to be in a position
to set out particulars in time.

He concluded it was proper that
the petition be withdrawn as the
allegations made in the petition were
not maintained and some should not
have been made. The application to
withdraw was not opposed, and the
court gave permission.
In considering costs, Knowles J said
that, by section 154 of the 1983 Act,
the court may determine how the
costs arising from a petition may
be paid by the parties. Moreover,
by section 157(3), the Court retains
“the same powers, jurisdiction and
authority with respect to an election
petition and the proceedings on it as
if the petition was an ordinary action
within its jurisdiction”.
Notwithstanding section 147, the
Court would have ordered Mr Greene
to pay the costs under these powers.
Why is this petition relevant
to Returning Officers?
While the petition did not make any
allegations in respect of the Returning
Officer’s administration of the byelection, one aspect of the case will
be of interest to any respondent to a
petition. As mentioned, the petition
alleged electoral fraud, bribery and

Knowles J said that the course
taken was neither satisfactory nor
permissible and that allegations may
only be made in an election petition
where there is evidence to support
them. He said this was not a question
of degree of specificity or particularity,
but a question of the entitlement
to make the allegation in the first
place. He said this was especially
important where the allegations are
of misconduct or impropriety.
It is not uncommon for Returning
Officers to be served with petitions
which are heavy on allegations and
light on particulars. Knowles J’s
judgment will no doubt assist
Returning Officers when
responding to such petitions.
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Sharpe Pritchard acted for the
London Borough of Waltham Forest
(the ‘Council’) in defence of two claims for
judicial review of decisions made against Mr
Mohammed and Mrs Lahrie (the ‘Claimants’),
directors of property companies operating,
and owners of property, in the London
Borough of Waltham Forest.
Here, Senior Associate, Simon Kiely,
Solicitor, Aleksandra Wolek and Trainee Solicitor,
Christos Paphiti outline the background to the case
and the issues resulting from the judgment.

On 7 May 2020, the High Court (the ‘Court’) handed down a
judgment in both claims addressing, amongst other issues, the
mental elements of the offence of failing to license a house in
multiple occupation (‘HMO’) under section 72(1) of the Housing
Act 2004 (the ‘HA’). In particular, the Court considered whether
there was a requirement to prove that a landlord knew the
property they had control of or managed was an HMO.
The Court ruled that there was no such requirement. The
judgment also addressed whether the offence under section
72(1) was a ‘continuing’ offence, therefore whether the
summonses against the Claimants were out of time, and the
steps which a magistrates’ court legal adviser is required to
take before issuing a summons based on informations
laid by a local authority prosecutor.
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Background and facts:
Properties owned by the Claimants were subject to Council inspections. It transpired that one of the
properties was let out to multiple unrelated adults or households and therefore was an HMO. It was, however,
not licensed as such.
In January 2017, the Council laid informations before Thames magistrates’ court alleging section 72 HA
2004 offences involving several properties owned by the Claimants; summonses for these offences were
subsequently issued three days later. In July 2017, the Council invited one of the Claimants to an interview
under caution in respect of a further alleged offence under the HA 2004.

The claims:

Issues for High Court:

The first claim was brought on behalf of
the Claimants challenging the decision by
the Council to invite the Claimants to be
interviewed and seeking a declaration from
the Court “as to the mens rea required
of an offence under section 72(1)” of the
Housing Act 2004 (the ‘HA 2004’).

The Court considered the following issues:

A separate claim for judicial review was
subsequently brought by the Claimants
in relation to whether the summonses
alleging offences under the HA 2004 had
been lawfully issued. The Claimants had
raised preliminary issues in the criminal
proceedings that there had been a
failure by the Council to provide sufficient
information to the magistrates’ court with
the informations in January 2017 such that
the proceedings were a nullity, and also that
the informations had been laid out of time.
In January 2019, District Judge Sweet sitting
at Wimbledon magistrates’ court heard
these preliminary issues and held that the
summonses had been lawfully issued,
and that even if there had been a failure to
provide sufficient information, the criminal
proceedings would not have been a nullity.
It was also held that the informations
were laid in time because the offence
under section 72(1) of the HA 2004 was a
continuing offence being committed each
day the person who has control or who
is managing the HMO does not have
the required licence.
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• Whether sufficient information was provided by the
Council to Thames magistrates’ court to justify the issue
of the summonses against the Claimants and if not, whether
the summonses should be quashed (‘Issue 1’);
• What are the mental elements of the offence of managing or
controlling an unlicensed HMO contrary to section 72(1) of
the HA 2004 (‘Issue 2’); and
• Whether informations laid against the Claimants were laid
in time (‘Issue 3’).
Judgment:
Issue 1
The Court held that the Council had provided sufficient
information to Thames magistrates’ court to justify the issuing
of the summons. The Court found that where summonses
were issued and information provided was insufficient, the
summonses could be quashed, but that this was not,
however, true in the Claimants’ case.
The Court was satisfied that the Council had provided sufficient
information to justify the issue of a summons by Thames
magistrates’ court because the schedule to the informations
described the offences charged in ordinary language and
gave such particulars as were necessary to give reasonable
information of the nature of the charge, as required by the
Criminal Procedure Rules 2015.
The Court further confirmed that even if the information
provided by the Council had been insufficient, the Court would
have not quashed the decision to issue the summons because
further information supporting the charges was also provided
by the Council later in the course of the criminal proceedings.

Issue 2
Section 72(1) of the HA 2004 provides
that ‘a person commits an offence if
he is a person having control of or
managing an HMO which is required
to be licensed under this Part (…)
but is not so licensed’. A person who
commits an offence under sections
72(1) or 72(2) is liable on summary
conviction to a fine (see section 72(7)).
The Claimants argued that the
offence under section 72(1) of the HA
2004 required mens rea. The Court
stated that the question of what, if
any, mental element is required to be
shown in order to prove any criminal
offence created by statute is one of
statutory interpretation.
Commonly, it is presumed that mens
rea is required before a person can
be found guilty of a criminal offence.
Such presumption, the Court said,
can be displaced where the statute
relates to an issue of ‘social concern’
such as public safety or involves
‘less serious offences’ which are
‘quasi-criminal’ in areas such as
licensing. The effect of the authorities
considered by the Court was that the
presumption of a mental element to
the offence is weaker in regulatory
licensing offences such as those
contained in HA 2004.
The Claimants submitted that in
order to prove an offence under
section 72(1) of the HA 2004, it was
necessary to show mens rea and
‘guilty managing’ of the subject
HMO. The Court held that there was
no requirement to prove that the
Claimants knew that the property
they had control of or managed was
an HMO, and therefore was required
to be licensed as such.
The definition of a “person having
control” and a “person managing”
in section 263 of the HA 2004,
according to the Court, does not
require to show the landlord’s state
of mind about the way the property
is occupied. Actual knowledge of

the nature of the occupation of the
property “is not required”.
The Court quoted section 249A of
the HA 2004 which creates a system
for the imposition of civil penalties
for offences, amongst others,
under section 72(1) of the HA 2004
in circumstances where the local
housing authority is ‘satisfied, beyond
reasonable doubt, that the person’s
conduct amounts to the offence’. The
Court confirmed that the presumption
that mens rea will apply, relied on by
the Claimants, does not apply to the
civil enforcement regime.
The Court also confirmed that the
existence of the statutory defence to
the section 72(1) HA 2004 offence,
as set out in section 72(4) of the HA
2004, lessens the need to have the
mental element as part of the offence.
The defence is that of a ‘reasonable
excuse’ for not knowing of the
requirement to license the property
in question, because, for example,
it is let through a respectable
agency. Therefore, the absence
of such knowledge may allow the
landlord to rely on the section 72(4)
defence. This is incompatible with
the Claimant’s argument that the
landlord’s knowledge of an HMO
required to be licensed must be
proved to establish the section 72(1)
offence in the first place.
Issue 3
The Court found that the section
72(1) offence was a continuing one.
This meant that the offence was
committed each and every day that
the Claimants continued managing
or being in control of the HMO when
it was required to be licensed but
was not so licensed. Therefore, the
Court concluded, the information
was laid in time.
The Court’s decisive judgment
on all three issues will offer comfort
not only to local authority Housing
departments seeking to enforce HMO
offences under the HA 2004, but

their decision on issue one will also
more widely assist all local authority
prosecutors who are regularly laying
informations in the magistrates’ court.

Sharpe Pritchard have an
experienced team of Housing
and Prosecution specialists
who are on hand to assist
in any similar cases. Please
contact Simon Kiely, Senior
Associate for further details.
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IMPLICATIONS FOR
DATA PROTECTION

Here, Partner, Gemma Townley
and Associate, Charlotte Smith,
examine how technology is
set to help businesses and
individuals embrace the ‘new
normal’ post-lockdown.

As lockdown begins to ease across most of the
UK, as businesses are permitted to reopen and
as individuals can exercise greater freedoms,
attention has turned to measures which will help
to ensure that activities can be resumed safely.
One of the most widely discussed measures is
contact tracing. This enables notifications to be
sent to people who may have come into contact
with an individual who has contracted COVID-19.
This article explores two elements of the track and
trace initiative: the efforts employed by businesses
and local authorities as they re-open and the
test and trace app developed by NHSX.
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The General Data
Protection Regulation:

Test and Trace in Hospitality, Tourism and Facilities provided by
Local Authorities:

For contact tracing to be
effective, either by businesses
or by individual app users,
personal data is likely to be
used and processed.

On 4 July 2020, many customer-facing businesses, including pubs,
restaurants, and hairdressers, were authorised to reopen in England,
provided they could do so safely. Places of worship also began to reopen,
weddings were permitted to take place and local authorities began to
reopen some facilities. One of the Government safety methods advises
businesses to record customer information to enable contact tracing.

Article 4(1) of the GDPR
defines “personal data” as
being any information relating
to an identified or identifiable
individual. For individuals to be
contactable, their names and
contact details will have to be
utilised and such information is
clearly personal data. To process
personal data, you must have
a lawful basis for doing so. It is
possible, under Article 6(1) of
the GDPR, to process personal
data in certain circumstances.
The lawful bases which may be
relevant to contact tracing are:
• Article 6(1)(a) – the data
subject has given consent to
the processing of his or her
personal data for one or more
specific purposes;
• Article6(1)(e) – processing is
necessary for the performance
of a task carried out in the
public interest or in the
exercise of official authority
vested in the controller;
• Article 6(1)(f) – processing is
necessary for the legitimate
interests pursued by the
controller or by a third party.
Consent will therefore not
always be required although
Government guidance
recommends that consent is
sought in sensitive settings such
as places of worship or group
meetings organised by political
parties. The ICO also advises
that consent is used where a
service is provided to a small
group or on a one-to-one basis
because it is more likely that you
could make assumptions about
an individual’s health.
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Government guidance sets out that, where possible the following
information should be collected from customers:
•
•
•
•
•

Name;
Contact phone number;
Date of visit;
Arrival time and departure time (if possible); and
Name of staff that the customer(s) interacted with, if interaction is only
with one staff member i.e. a hairdresser.

Government guidance further sets out that “no additional data should
be collected” for track and trace purposes and that even the above list
can be limited where possible: if customers are in groups, then only the
details of the “lead member” need be recorded. Customers are to be
informed as to how their data will be used (though this can simply be via
a poster erected in the business’s window) and individuals are entitled
to refuse to disclose their data.
The information collected can then be shared with NHS Test and Trace
if required.
In line with GDPR principles, businesses have also been warned that
where the above forms of data are collected for track and trace purposes,
and would not have ordinarily been collected by that particular business,
the data must only be used in order to be shared with NHS Test and
Trace. Using such data for any other purposes, including marketing,
will breach data protection legislation. Such data must also be properly
destroyed relatively soon after it is collected; to support NHS Test and
Trace, records should only be held for 21 days, which allows 14 days for
the incubation of COVID-19 symptoms and a further seven days to allow
for testing and tracing.
NHSX App:
Another means of supporting the NHS Test and Trace is the mobile
application being developed by NHSX, the NHS’s digital health and social
care transformation programme. The proposal is a mobile application
which can be download by users onto their smartphones and will monitor
when different users of the app cross paths, how long different users are
in contact and how close they (their smartphones) are from each other.
If a user develops symptoms of COVID-19, it is hoped they will confirm
and update the application. Users can log self and official diagnoses. The
app will provide notifications to any other users who made contact with
another user who potentially or confirmedly has contracted COVID-19.
The notified user is then expected to observe self-isolation protocols
outlined by the NHS.

The ICO, when reviewing the
contact tracing app, stated that they
“recognise the importance of the app
as one part of a package of measures
in the UK’s fight against the COVID-19
pandemic”. However, the ICO did
recognise that there could be some
potential privacy issues including a
concern that such apps might rely
on the processing of location data
(which would be personal data). The
ICO advised that the apps should
not collect location data and that
proximity data should be used.
Protected data which will still be
processed when the app is used,
includes names and health data
so it is important that the app is
secure and complies with data
protection legislation.
Whilst the app is in development
the NHS is still running a Test and
Trace service which asks individuals
who have been diagnosed with
COVID-19 to inform the NHS of
the name and contact details of
individuals they were in contact with
before developing symptoms and
isolating. Although this information
is not being collected through an
app, it is still the collection of
personal data and therefore must
be handled in accordance with
data protection legislation.
Comments:
Following data protection legislation
and with the guidance of the ICO,
track and trace initiatives can be
implemented lawfully, in a manner
which protects users. Compliance
may present some difficulties,
however, as businesses will face
a heavier administrative burden
in addition to the other safety
measures. As we now begin
to live with COVID-19, contact
tracing will be business as
usual for a little while longer.

Sharpe Pritchard’s data
protection team can assist you
if you want to understand how
your track and trace system
can become GDPR-compliant
or if you think your data has
been processed unlawfully.
For further information, please
contact Gemma or Charlotte:
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TUPE: WHY SPLITTING A CONTRACT
POST-TRANSFER MAY MEAN SPLITTING
THE EMPLOYEE’S HOURS BETWEEN
MULTIPLE TRANSFEREES
Partner, Julie Bann and Solicitor, Aleksandra Wolek examine the outcome of the case involving ISS
Facilities Services NV v Govaerts and Atalian NV case C-344/18 CJEU the European Court of Justice
(ECJ) which revisited the question regarding what happens to an employee when a services contract
is split between multiple transferees.

Previous position:
Since 2008 (Kimberley Group Housing
Ltd v Mr D Hambley and ors [2008]
IRLR 682) we have been guided
by the principle that an employee
assigned to a contract will transfer
with to the transferee awarded the
bulk of their activities. If, however,

the services are too fragmented so
it is not clear where the employee’s
work will be transferred, TUPE does
not apply (Clearsprings v Ankers
and others [2009] UKEAT 0054-082402). The main disadvantage of this
position is that a transfer is burdened
with potentially a full-time employee
with a contract and income to cover
only a fraction of their time.
The facts in this case:
Ms Govaerts was employed by ISS
as project manager of the three areas
of work corresponding to three Lots.
When the city of Ghent re-tendered
the three Lots in 2013, Lots 1 and 3
were awarded to Atalian, while Lot 2
was awarded to Cleaning Masters NV.
As 85% of Ms Govaerts’ work was
managing Lots 1 and 3, ISS informed
Ms Govaerts that, because she was
principally employed to work on Lots
1 and 3, she would transfer with that
work to Atalian. Atalian disagreed
that TUPE applied and Ms Govaerts’
employment terminated on transfer.
Questions for the Court:
The matter progressed through
the Belgian Labour courts and the
ECJ was asked to consider the
following questions as to the effects

30 Sharpe Focus

of the transfer of undertaking on
Ms Govaerts’ contract of employment:
• Transfer in proportion: should
liability for the employee transfer
to each of the transferees in
proportion to their work acquired
by each of the transferees; or
• Transfer to transferee where
employee is principally employed:
should the employee transfer to the
transferee acquiring the part of the
undertaking in which the employee
was principally employed; or
• No transfer: should there be no
transfer to any transferee of the
employee, which would also be
the case if it is not possible to
determine separately the extent
of the employee’s employment in
each of the transferred parts of the
undertaking.
Judgment:
The ECJ stated that the principal
purpose of Directive 2001/23/EC
(the Directive) is to safeguard the
employee’s rights. The ECJ also
emphasized that those employee
rights should be balanced with the
interests of the transferee and its
right to make changes necessary
to run its business.

The ECJ held that:
• Article 3(1) of the Directive must
be interpreted as meaning that
the rights and obligations arising
from a contract of employment
are transferred to each of the
transferees, in proportion to
the tasks performed by the
employee concerned, provided
that the division of the contract of
employment is possible and neither
causes a worsening of working
conditions nor adversely affects
the safeguarding of the rights
of employees.
• The rules on dividing the
employee’s role are to be
determined on national level.
Consideration may be given to
the economic value of the lots to
which the employee is assigned
or the time that the employee
devotes to each lot.
• Dividing the employee’s role could
result in splitting one full-time
contract into several part-time
contracts.
• A transfer in proportion makes it
possible to ensure a fair balance
between protection of interests
of employees and protection of
interests of transferees since the
employee’s rights are safeguarded
and the transferee is not burdened
with obligations greater than those
entailed by the transfer to them of
the undertaking in question.
• The caveat is that if the division
of the contract of employment
proves impossible or is detrimental
to the employee’s rights, that
contract may be terminated
and the termination must be
regarded as the responsibility
of the transferee(s), even when
that termination has been initiated
by the employee.

How will this affect the UK?
The decision has considerable
implications. Apportioning rights and
obligations between transferees may
be practicable in some service level
agreements where the employees
are performing hourly paid roles or,
for example, roles which are easy to
apportion in terms of hours worked
such as cleaning jobs. This will not,
however, be easily achievable in, for
example, managerial roles and the
transferees may often find themselves
liable for the consequent termination
of the employment relationship.
Even if the hours of service can be
easily split, other practical difficulties
are likely to arise such as reconciling
part-time working schedules or annual
leave entitlement which may differ
across the transferees.
It is likely in practice that in most
cases where there is a transfer to
multiple parties, the resulting attempts
to apportion the employees hours
across the parties will be detrimental
to employee rights.
Careful consideration of potential
employee liabilities should be factored
into any tender for a contract, which is
likely to or has the potential to be split
across several parties.
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