


WHAT IS ERP?
It takes a lot to run an efficient organisation. Accounting, HR,  
Regulatory Requirements, Customer Relationship Management,  
Payroll, Order Management, to name a few. Enterprise Resource 
Planning, or ERP, is business outsourced software that helps to 
integrate all those moving parts into one management system.

ERP systems come in all different shapes and sizes, depending on the size and scope of your 
organisation. There are different systems to choose from based on your organisation’s unique  
needs and budget.

Why do I need to know about ERP?

Done well, ERP will ensure that all of your business units integrate and communicate 
with each other to give you an all-encompassing birds eye view of your organisation. 
ERP systems enable your business units to access and share information that is 
clean, consistent and organised. Quality data leads to quality analysis, conclusions 
and makes it possible to take quick decisions with confidence.

Many organisations who implemented on-premise solutions in the last 10+ years, 
are now looking at options for a replacement. ERP systems have moved on 
considerably and it is important to understand what that means for your  
new procurement and operations.

How has ERP evolved?

Historically, ERP systems has been run on infrastructure  
managed by a third-party provider that are hosted on  
local servers. 

Examples include the on-premise offerings from SAP and 
Oracle, and these are known as “on-premise” or “hosted” 
solutions depending on whether the software is installed  
on servers owned and maintained by the customer or 
hosted off-site in third party servers in data centres.
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KEY CHALLENGES IN MOVING FROM ON-
PREMISE TO CLOUD-BASED ERP SYSTEMS
The global appetite for cloud-based ERP software systems has increased dramatically 
over the last few years. Gartner undertook a market analysis in 2018 which it published 
in May 2019, reporting that the global software market saw annual growth of 10% in 
2018, becoming a $35billion market.

Challenges in contracting for cloud ERP

If you’ve taken the decision to move to a cloud ERP system, there are some key contractual challenges that you should be aware 
of. If you’re used to a contract that had an on-premise solution provided under it, then the cloud contract suite will be markedly 
different to what you are used to. 

There is often limited ability to negotiate on the licence terms of a cloud ERP contract given the standardisation of the product 
you are buying. If you’re looking to retain overall control and require bespoke customisation on the majority of modules or 
applications, cloud ERP may not be the right product for you.

Getting your organisation to understand these limitations and the consequent benefits of the cloud ERP model is half the battle 
and should be tackled early on in the planning and decision-making process.

Once a decision has been made to proceed with the cloud ERP model, there are various contractual issues that you will need to 
be aware of when agreeing your arrangement with your chosen supplier. Based on our experience, the top five key issues are:

ERP suppliers typically offer standard terms to customers (“cloud”/“master” services agreement, Data Processing Agreements 
and Service Level Agreements). Key areas for negotiation where standard terms are unlikely to offer sufficient protection are 
limits of liability, GDPR, TUPE (if applicable), datacentres/disaster recovery and availability/service hours. Your key terms  
should be identified at the outset, and you should understand your negotiating parameters before entering the negotiation.

As well as the ERP supplier/vendor there will typically be an implementation partner. This multi-supplier environment relies 
on a clear delineation of responsibilities and articulating SMART (Specific, Measurable, Achievable, Relevant, Time-bound) 
dependencies between all of your suppliers. “Best of breed” solutions can further widen the pool of suppliers. A collaboration 
agreement can help with integration in a multi-supplier environment.

Organisations should consider carefully how they want to be use software/licences. For example, if one contracting authority 
is procuring on behalf of a shared service, they will need the right for that shared service to be able to use the software. 
Considering ways to build flexibility into the licensing model may be required.

How data is treated is critical for the cloud ERP model. 

Where it is located and stored, how it is kept secure, how it is used, the customer’s right to regular and frequent extraction of data 
for use in other customer systems and how the data is migrated at the beginning and end of the contract (and by whom and at 
what cost) are all issues that need to be properly considered. 

Understanding your organisation’s ‘redlines’ with regards to the treatment of its data is critical to shaping your requirements. We 
know first-hand that some suppliers do not host in the UK, and some suppliers who do host in the UK in primary data centres, 
also back-up to a secondary data centre outside the UK. 

Early engagement with your data protection officer, information teams and information security teams will be key to ensuring that 
you end up with a solution that safeguards your data in a way that is acceptable to your organisation.

SaaS Terms1

Data, Data, Data3

Licensing Model2
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Service Levels, or Key Performance Indicators (KPIs) are usually standard and non-negotiable 
in SaaS contract terms, and sometimes not included in an ERP supplier’s standard terms at 
all. Depending on the breadth, buying power and business criticality of the service, it may 
be possible to agree enhanced service performance arrangements with the ERP supplier. 

You’ll need to consider that the more ‘gold plated’ the service levels the more  
likely the cost will increase. It is therefore prudent to consider the relevance and 
applicability of your service levels – can you live with reduced support on public 
bank holidays, for example?

Although not a traditional implementation, there will be some 
implementation and integration work to ensure that your 
organisation can access the ERP software and use it. 

Whether or not your organisation chooses to adopt a waterfall  
or agile development and delivery, will be a key question. 

The transition and exit of a service/solution is normally the 
greatest risk period in any complex IT project because 
it is when data is migrated and it is when unknown/
unexpected complexities can be uncovered. 

This can cause delays and additional cost can 
soon stack up. Being clear about responsibilities 
for transition and exit, including for example 
whether the supplier can provide any transition 
assistance prior to termination of the cloud 
services will be important. 

Often supplier terms exclude this  
service altogether, or if included it is 
heavily caveated e.g. provided on a 
time and materials basis, giving you 
little cost certainty.

Transition and Exit Activities5

Service Levels4
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WHICH PROCUREMENT PROCEDURES ARE 
MOST APPROPRIATE FOR ERP PROJECTS?
Potential Procurement Procedures

Because of the specific nature of ERP projects, there are certain nuances that set it apart 
from other complex ICT projects, such as the potential complexity in contract structure 
(more than one contract) or the complexities in ERP configurations that mean certain 
procurement procedures may be more suitable than others. 

Whilst the decision will also depend on other competing factors, such as timescales, budget, implementation 
model, and scope of the ERP system required, we have set out below the most commonly used routes to market by 
public sector clients, with a high-level appraisal of the benefits and risks of each, from a contractual, procurement 
and legal perspective.

Project specific issues should also be taken into account when considering the most suitable route for your project. 

Procurement Route Description Suitable? Benefits Risks

Open 
Procedure
(Regulation 27)

1. One stage 
process, with no 
de-selection of 
bidders.

2. No conditions 
for using this 
procedure.

3. Minimum response 
time of 35 days, 
meaning the 
process can  
be run quickly.

4. You must set 
out all of your 
requirements at 
the outset, and 
there is no ability to 
negotiate on these 
throughout the 
procurement.

Unlikely to be 
suitable in most 
circumstances.

• Timescales 
– quickest of 
the standalone 
procurement 
procedures.

• Suitable if you are 
expecting a limited 
number of bidders 
and you can set out 
all your requirements 
at the outset with 
no need to change/
discuss these 
during procurement 
and in contract 
implementation 
phase (e.g. more 
suitable to waterfall 
implementation 
model).

• Most suitable for 
simple procurements 
e.g. purchase of 
goods.

• ERP often have complex 
integration/configuration 
issues that cannot be 
fully explored in an 
open procedure. This 
sometimes leads to 
delays/disputes over what 
has been purchased once 
in contract, thus negating 
the short procurement 
timescales.

• ERP suppliers often 
have contractual 
redlines owing to the 
standardised nature of 
the core product and the 
open procedure does not 
afford bidders adequate 
opportunity to negotiate 
these, thus ERP suppliers 
could be discouraged 
from submitting a bid 
and/or disproportionately 
risk price bids. Possible 
to market-test or invite 
comments from bidders, 
but what you can do with 
this is limited to a certain 
extent as you cannot 
negotiate or dialogue 
with them.

• Risk that you end up with 
a preferred supplier at 
the end of the procedure 
who cannot sign your 
standard T&Cs, with no 
ability for you to negotiate 
with them – forcing you 
down a route of accepting 
a level of procurement 
risk or abandonment.
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Procurement Route Description Suitable? Benefits Risks

Restricted 
Procedure
(Regulation 28)

1. Two stage process. 
Can limit number 
of bidders invited 
to tender, and thus 
more appropriate 
where there is 
likely to be a large 
amount of supplier 
interest.

2. No conditions 
for using this 
procedure.

3. No ability to 
negotiate solutions 
or terms with 
bidders.

Potentially. • Conducting a 
market testing 
exercise and 
requesting bidder 
‘redlines’ early in 
process can help 
run an effective 
procedure where 
authority does not 
have resource/
time to run one of 
the more complex 
standalone 
procurement 
procedures (e.g. 
CPN or Competitive 
Dialogue).

• Able to restrict the 
number of tenderers 
so the tender 
evaluation is not  
too onerous on your 
evaluation team.

• ERP often have complex 
integration/configuration 
issues that cannot 
be fully explored in a 
restricted procedure. 
This sometimes leads 
to delays/disputes over 
what has been purchased 
once in contract.

• Not suitable if you cannot 
prepare an invitation to 
tender that fully defines 
your requirements – 
bidders must be able to 
prepare a fully priced and 
binding offer in response 
to your invitation.

• ERP suppliers often 
have contractual 
redlines owing to the 
standardised nature of 
the core product and 
the restricted procedure 
does not afford bidders 
adequate opportunity 
to negotiate these, thus 
ERP suppliers could 
be discouraged from 
submitting a bid and/
or disproportionately 
risk price bids. Possible 
to market-test or invite 
comments from bidders, 
but what you can do with 
this information is limited 
to a certain extent as  
you cannot negotiate  
or dialogue with them.

• Risk that you end up with 
a preferred supplier at 
the end of the procedure 
who cannot sign your 
standard T&Cs, with 
no ability for you to 
negotiate with them – 
forcing you down a  
route of accepting a  
level of procurement  
risk or abandonment.
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Procurement Route Description Suitable? Benefits Risks

Competitive 
Procedure with 
Negotiation 
OR 

Competitive 
Dialogue
(Regulation 29 and 
30 respectively)

1. Several stage 
process, deselecting 
bidders at different 
stages. More 
suitable for complex 
procurements/
contracts.

2. Both procedures 
can only be used 
in certain situations 
(see Reg 26(4)).

3. Ability to negotiate 
or dialogue with 
bidders.

4. CPN – requirements 
should be fully 
formed at outset.

5. CD – solution can 
be developed 
through dialogue.

Yes. • Allows maximum 
bidder contact 
therefore maximising 
potential for good 
quality, suitable 
bids. Contracting 
authorities have the 
ability to discuss 
complex issues 
(implementation) and 
to really understand 
where the bidder’s 
key concerns lie.

• Allows you to 
start building up a 
relationship with 
your supplier at the 
earliest opportunity.

• Suitable for 
more complex 
procurements  
where the authority  
is unable to define  
its requirements  
from the outset,  
e.g. contracts where 
the authority is 
potentially seeking 
innovative solutions.

• Ability to develop 
the technical 
specifications with 
more precision.

• In a CD you can 
negotiate with the 
preferred bidder 
following submission 
of final tenders.

• It is possible to 
reserve the right  
not to negotiate  
in a CPN.

• At Preferred Bidder 
stage you should 
have a good idea 
of the different 
solutions, bidder 
redlines and 
therefore the risk 
of ending up with a 
preferred supplier 
who is unwilling to 
sign up to the terms 
and conditions is 
reduced.

• Timescales – because it 
is a multi-stage process, 
the process takes 
longer than the open or 
restricted procedures. 
However, you are in 
control of this and there 
are ways to mitigate 
the timescales running 
away from you e.g. by 
streamlining negotiation/ 
dialogue to certain, pre-
identified topics.

• Resource heavy –  
by its nature, holding 
dialogue or negotiation 
sessions, and a multi-
stage process, is more 
resource intensive for the 
contracting authority and 
likely to cost more.
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Procurement Route Description Suitable? Benefits Risks

Call Off from 
an existing 
Framework 
Agreement
(Regulation 33)

1. Number of existing 
frameworks 
could be used 
e.g. CCS Data 
and Application 
Solutions (RM3821).

2. Either direct award 
or mini-competition 
route, generally a 
quick procurement 
procedure.

Potentially.

Subject to a 
technical review 
to confirm if 
the solutions 
available meet the 
authority’s needs.

• Call Off Terms are 
already set when 
the framework is 
awarded so you are 
already starting from 
a well-developed 
contract position.

• Timescales – 
generally a call off 
from a framework 
can be run 
fairly quickly as 
determined by the 
call-off process set 
out in the framework.

• A framework for your 
requirements will 
already be included 
in the framework 
specification.

• Call-off is subject to 
framework conditions 
and scope e.g. maximum 
call off contract term.

• Likely that you will 
need to specify your 
requirement up front, 
akin to the open or 
restricted procedures, 
unless your call off 
procedure allows you  
to dialogue/negotiate 
with the bidders. 

• May not be able to 
address complex issues 
e.g. implementation 
during the tendering 
period unless your call off 
procedure allows you to.

• If more than one contract 
is being procured 
(likely in an ERP 
scenario for SaaS and 
Implementation), then 
the structure of your 
call off will need to be 
considered e.g. lots or 
separate call offs.
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WATERFALL VERSUS  
AGILE IMPLEMENTATION 
FOR ERP PROJECTS
Implementation approach: getting it right first time

If you’re about to embark on implementing a cloud ERP system, you will need to decide on the 
approach you take to implementation. 

Although most cloud ERP systems are largely standardised, there will still be some implementation work, and in particular 
integration and configuration work to consider. Not quite the “plug and play” you were hoping for?

Complex IT Projects often get a reputation (sometimes well deserved) for being costly to implement and never running to time. 
However, with careful up-front planning, and conducting a ‘deep-dive’ into the best approach to implementation, you can take  
a number of steps to mitigate the risk of these issues occurring.

Key to getting implementation right first time, is considering which type of implementation approach you are going to take.  
The two key approaches are: Waterfall and Agile.
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Deployment

Test

Design

Planning

Go Live

Discover RetireLiveBuildDesign

However, it can often prove a problematic approach where the requirements are not reasonably certain or clearly expressed or 
where the requirements are more fluid, for example, where it is not possible in your organisation to implement a ‘change freeze’ 
meaning there is a constant churn of change and where there may be significant changes required to react to circumstances 
outside your control.

Sometimes organisations find it difficult to specify requirements in a clear way at the start of the project, particularly if for  
example you are moving to a new solution e.g. moving from on premise ERP to cloud ERP. 

Agile Model

There are a number of different methods grouped under ‘Agile’ but generally the key feature is 
that the development and implementation model is iterative and collaborative. Short, frequent 
development cycles, sometimes called ‘sprints’ are used, with working software delivered at the 
end of each cycle.

Although similar activities are conducted as under a waterfall model, the sequencing is different as the design, testing and 
deployment activities are all effectively performed simultaneously. It is therefore not linear in nature. The programme is broken 
down into a number of cycles/sprints which normally last between 2-4 weeks. The activity in each sprint is primarily focused only 
on the current iteration, rather than the overall project.

Waterfall Model

The traditional approach. If you’ve run a large-scale IT project before, it’s more than likely you 
followed the waterfall development and/or delivery model.

Under the waterfall model, the programme is divided into distinct sequential phases. It is wholly linear in its approach.

It commences by fully specifying the requirement. The solution to meet those requirements is then designed, tested and 
deployed, leading to operational ‘go live’ of the finished system. 

Advantages of the model include that it provides a structured way to approach projects, getting the requirements and design 
correct and agreed at the outset of a project should save time and money later on, and it lends itself to preparing a detailed project 
plan, against which clear Milestones can be plotted, together with Milestone Dates, to enable you to track progress of the project. 

Typically the customer is compensated for through delay payments (liquidated damages) which are triggered if Milestones  
Dates are missed and this has not been caused by the customer.
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Contracting for Agile – Key Issues

Most standard IT/software development contracts were designed for use in traditional waterfall 
projects and as a result the principles and philosophy of the waterfall model are hard-coded into 
the terms and conditions. 

For example, the CCS Model Services Contract is based on the waterfall principles. It assumes an implementation plan can be 
provided from start to finish of the project, setting out fixed Milestones and Milestone Dates, with certain remedies applying if the 
Milestones are not met. 

It assumes a fairly sequential approach although it is possible for activities for different Milestones to be undertaken in parallel 
rather than sequentially. Milestone Payments only become due once the associated Milestone has been achieved. If the 
implementation is delayed the onus is on establishing the cause of the delay so that remedies can be applied. 

Those in the industry who advocate the Agile Model argue that the waterfall approach is unrealistic and does not take account  
of the complex nature of software development. 

Software development can be an unpredictable process and therefore some degree of exploration and failure is inevitable. 
Supporters of the Agile Model argue that the contract should be more flexible and encourage collaboration and discussion  
to allow failures to be resolved efficiently and cost-effectively.

Existing template contracts cannot be easily adapted to move from waterfall to agile. The two philosophies are poles apart.

Issues and challenges in contracting for agile include:

• Flexibility of Requirements: Rather than creating very detailed requirements that are then ’locked down’, at the outset  
the contract needs to clearly define the overall objectives and outputs for the solution; the “what”. The specification must 
leave sufficient flexibility on the “how” i.e. how the outputs can be met and how they are deployed. If the requirements 
are overly prescriptive, this leaves little room for the iterative nature of agile development.

• Roles and Responsibilities: The key project roles need to be clearly defined, with key responsibilities explained. 
The agile process needs to be set out (duration of each iteration, planning, daily and review meetings, and 
process for moving to next iteration). The key documentation differs from a traditional IT project as it needs to 
create a framework under which the sprints can be run effectively. Under a more traditional waterfall IT project, 
project documentation and the timescales are likely to be agreed in advance from commencement to finish, 
which is much more difficult in an agile development scenario.

• Testing and Acceptance Criteria: Care needs to be taken to draft acceptance criteria so that they check 
successful integration with previously delivered iterations, to make sure the product works as a whole 
and provides an end-to-end solution. The contract will need to address how failed iterations/user 
stories are dealt with and where termination thresholds are calibrated to apply. 

• Warranties: Normally in an agile delivery a comprehensive functional specification has not 
been developed at the outset. To overcome this a product description may be provided by the 
Supplier on completion which describes the design and functions and demonstrates how the 
completed product is consistent with the requirements.

• Dispute Resolution: The contract must have a quick and efficient dispute resolution 
mechanism that ensures issues can be resolved quickly without damaging the 
relationship. This will typically involve informal discussions, escalation to senior 
management, determination of technical or financial issues by independent expert 
and only serious/intractable disputes going to court or mediation.

• Termination Rights: On agile projects there is often the ability for either party to 
terminate after each iteration/sprint. Consider if you need the ability to ‘break’ 
after defined groups of iterations have been delivered. You will also need to 
address consequences of termination – delivery of work-in-progress such 
as software code, working materials etc.

• Pricing: Typically the customer will want the certainty of fixed pricing, 
whilst the supplier will want to work on a time and materials basis. 
Pricing models should be considered at the outset to achieve a 
balance and compromise between these two positions.
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DATA PROTECTION IN CLOUD-BASED  
ERP SYSTEMS
The procurement of Enterprise Resource Planning (ERP) systems is often a 
high priority and intensive task given the nature of the system and its strategic 
importance to a public sector body. 

Embedding Data Protection into your Procurement

Data protection should be a key consideration of your ERP procurement, as personal data is likely  
to will be a key component of the data stored on the ERP system. 

You may also be migrating from an on-premise solution to a cloud-based solution which means you will be considering where 
that data will be hosted and the safeguards that will need to be in place to ensure that the transfer of personal data is permitted 
under the General Data Protection Regulation (GDPR). 

Privacy by design is a concept that has been around for a while but the GDPR codified the principles of data protection by design 
and by default and enshrined them into law. Article 25 of the GDPR requires data controllers to implement appropriate technical 
and organisational measures to protect personal data both at the time of processing and at the time of the determination of the 
means of processing. Data protection should therefore be at the forefront of the procurement process when determining the 
solution that is right for your organisation. 

Colleagues in your security and information assurance teams, including your data protection officer, should be consulted on the 
requirements of the organisation and the procurement process so that they can provide their input and ensure that privacy by 
design is being implemented right from the start. One way to encourage this, is to conduct a Data Protection Impact Assessment 
(DPIA) before you commence your procurement – see page 13 for more details.

When appointing a processor (which is likely to be the role of the ERP supplier), the GDPR requires controllers to only use 
processors providing sufficient guarantees to implement appropriate technical and organisational measures to meet the 
requirements of the GDPR and ensure the protection of individuals’ data protection rights. 

It is therefore important when procuring an ERP system that those guarantees are obtained through the procurement process itself, 
and that these issues are considered upfront. For example, data protection requirements could form part of your specification and 
mandatory requirements. You may also decide to add in data protection questions as part of the Selection Questionnaire (SQ),  
but procurement advice should be taken as to whether the additional questions are permissible for the procurement. 

Many authorities may have requirements about where in the world their personal data can be processed. This is particularly 
relevant if you are moving to a cloud-based solution as the personal data could therefore be hosted anywhere globally. If 
personal data is being hosted outside of the UK and EU, you need an appropriate safeguard in place to ensure the transfer 
of personal data is permitted under the GDPR, or the personal data may be processed in a country which has an adequacy 
decision from the EU. 

This should also be reviewed in light of Brexit because after the end of the current transition period the UK will be a third country 
outside of the EU for the purposes of the GDPR. 

The Contract

You must ensure you have suitable data protection clauses in your contract. Where the supplier 
is acting as a processor, ensure that the data processing clauses reflect the requirements of the 
GDPR in particular ensuring the contract reflects the legal position in Article 28 of the GDPR. Any 
requirements about the international processing of personal data should be accurately captured  
in the contract drafting too.

You should also consider whether you want to request indemnities and warranties from the supplier and the impact of the data 
protection risk on the limits of liability you set in your contract. Limits of liability may impact on the commercial deal (i.e. a higher 
cap, or unlimited liability, is likely to be risk-priced into the tender response by some bidders, whilst others may be discouraged 
from bidding at all. 
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Data Protection Impact Assessments

The GDPR requires DPIAs to be carried out when processing is likely to result in a high risk to 
the rights and freedoms of individuals, in particular when using new technologies. It should be 
considered whether such assessment is needed for your ERP system. When determining if a DPIA 
is required you should take account of the Information Commissioner’s Office published list of 
circumstances setting out when a DPIA should be carried out. 

This should also be read in conjunction with the guidelines on DPIAs published by the European Data Protection Board 
setting out criteria for determining whether processing is likely to result in a high risk. 

A DPIA may be undertaken at the start of the procurement and kept under review rather than only carrying out the 
assessment once a system has been selected so that risks can be identified early, privacy by design built into the 
solution, and the issues then continuously reviewed. 

Key Considerations

Some of the key data protection considerations that should be considered  
for an ERP procurement are:

• If you are wanting a cloud hosted system, where is it hosted? Where is it backed-up to?  
Where is the customer support team based? 

• What are your specific requirements in respect of accreditations and certifications?  
What security accreditations and certifications does the system and the supplier have?

• Will the system allow data subject rights to be exercised easily?
• How will you be able to implement your data retention policies? Is there any ability  

for that to be automated within the system?
• Does your contract meet the GDPR requirements for data processing? Do you 

require any warranties and/or indemnities from the supplier?
• Have you carried out a DPIA? Did the DPIA highlight any risks that need to  

be addressed and mitigated?

Conclusion

Regardless of the procurement route you choose, 
from a mini competition under a framework 
agreement to a competitive dialogue process, 
the purchase of an ERP system will be an 
important strategic procurement which will 
have an impact across the authority. 

By working across multi-disciplinary teams, you will  
be able to consider the data protection needs of your 
organisation and determine what is needed from 
your specific solution, building in data protection  
by design and by default from the beginning. 
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WHAT TO DO WHEN THINGS GO WRONG 
WITH YOUR ERP IMPLEMENTATION

Dos

Know your contract! 

• Firstly, familiarise yourself with your contract. The provisions have been carefully drafted and are there to be 
used. There is no substitute for reading the contract and no need to shy away from the contract for fear of ‘going 
contractual’: the contract provides the parties with a structure under which you can address issues. 

• Know the implementation and delay process: your contract should contain provisions dealing with the implementation 
phase and remedies in the event that you run into delays on your implementation programme. 

• Know the governance structure: knowing which stakeholders should be involved in governing your project will be 
important, so make sure you not only know the governance structure set out in the contract but actually use it by 
setting up the relevant boards and terms of reference.

• Know the dispute resolution process: It’s important to know where issues should be escalated to if needed. Having a 
broad understanding of the dispute resolution procedure, and how that may feed into other remedies, is also important.

• Know your remedies: liquidated damages (e.g. Delay Payments), rectification plans, and termination rights may all be 
in your remedy arsenal – be sure to know what you have available to you. 

Identify issues as soon as possible:

• Quite often issues identified early are more easily addressed and resolved, allowing the parties to move on.

• If issues are left to fester, it can lead to a breakdown in the relationship between the parties, with parties feeling 
entrenched in their position. 

Assess the severity of the delay/breach and the reasons for it:

• Do consider if the delay is on your organisation’s critical path and the likely losses you will incur flowing from that 
delay e.g. do you have to keep your legacy system in place for longer than expected?

• Assess the reasons for the delay/breach. Conducting a root cause analysis as to how and why the delay/breach has 
arisen is a critical exercise.

Seek legal advice as appropriate:

• Seeking legal advice early can help to identify the relevant contractual mechanisms and can assist with analysing and 
assessing the issues. 

Respond accordingly:

• Do apply the relevant provisions of the contract in a manner that is appropriate.

• Do know when to escalate the matter if it is not being resolved.

Reaching a Settlement:

• If you choose to reach a settlement, do make sure that you take legal advice on the merits of the settlement and so 
that it is recorded properly. Some of the factors that should be considered are:

- The strength of the claim.
- The inherent uncertainties and expense of litigation.
- The benefits of settling the case rather than disputing it.
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Don’ts

Don’t use emotive or unhelpful language:

• Using aggressive or emotive language can potentially be unhelpful to resolving a problem.  
The desired result is to first and foremost, resolve the problem. All parties should act in a  
collaborative manner to find a solution to the problem.

Don’t waive your rights:

• Don’t inadvertently lose your rights to any remedy you may be entitled to either  
under your contract or otherwise, through your actions (or inaction). If the  
delay/breach is not resolved, you may wish to rely upon your rights and  
remedies in the contract.

Don’t inadvertently accept the breach/delay through  
your conduct:

• Agreeing to re-plan project timescales without regard to your  
contractual remedies may inadvertently mean you ‘accept’  
(or acquiesce) to the breach/delay. This means that you  
cannot revisit the contractual remedies that were potentially  
available to you at a later date.

• Contract managers will need to ensure that all of the  
project team are aware of these dangers and provide  
guidance and training accordingly.

Don’t agree to settle any dispute  
without seeking legal advice:

• Make sure it is clear who within your  
organisation has the authority to settle  
disputes. 

• Legal advice should be sought when  
seeking to settle disputes.
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MEET THE TEAM
Our specialist team of procurement and ERP lawyers can give you targeted advice, so 
if you are about to embark on an ERP procurement project and would like to discuss 
your options further, please get in touch and we will be happy to help you.

Julia Rudin
Managing Partner

020 7405 4600
jrudin@sharpepritchard.co.uk

Gemma Townley
Partner

020 7061 5976
gtownley@sharpepritchard.co.uk

Robert Prater
Associate

020 7061 5951
rprater@sharpepritchard.co.uk

Charlotte Smith
Associate

020 7061 5919
csmith@sharpepritchard.co.uk

Amy Brown
Solicitor

020 7061 5934
abrown@sharpepritchard.co.uk
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The articles in this publication are for general awareness only and do not constitute legal or professional advice. The law may 
have changed since these articles were first published. For further information and advice, please call us on 020 7405 4600.

Sharpe Pritchard LLP is a limited liability partnership registered in England and Wales (registered number: OC378650). It is 
authorised and regulated by the Solicitors Regulation Authority.

Sharpe Pritchard, solicitors and parliamentary 
agents, focus on public law and act for a large 
number of public sector bodies and corporate 
clients. Our experienced team of lawyers, 
many of whom have worked within the  
public sector, advise on:

• Academies and free schools
• Commercial
• Construction
• Education
• Elections
• Employment
• GDPR and data law
• General public law
• Litigation and dispute resolution
• Parliamentary agents
• Planning, highways and environmental law
• PPP projects
• Procurement
• Real estate
• Technology and telecommunications
• Waste and energy

Sharpe Pritchard LLP

Elm Yard, 10-16 Elm Street,  
London WC1X 0BJ

@sharpepritchard

020 7405 4600
sharpepritchard.co.uk

https://twitter.com/SharpePritchard
http://www.sharpepritchard.co.uk



