
Opportunities and 
challenges post-PR19



INTRODUCTION
The water and sewerage industry in England and Wales is facing challenging times. 
Industry participants and regulators alike are facing a range of issues more complex 
than at any time since privatisation in 1989. While there has never been a more 
challenging time to work in the water industry there remain huge opportunities.  
This guide is a summary of some of the current aspects of the water regime.

Climate change is creating a range of issues – 9 of the 10 warmest years ever recorded have occurred since 2002 (Source: BBC). 
We have also had some of the wettest winters on record in that same space of time. This variance of conditions is testing existing 
networks and changing customer patterns of usage. Many areas in the UK are experiencing some level of water stress.

Population growth is continuing. The UK population is forecast to rise from c.67 million in 2019 to 75 million by 2050 (Source: 
ONS). Most of this population growth is expected to occur in areas already experiencing water stress, mainly in London and the 
south east. The confluence of population growth and climate change creates an urgent need for more resilient infrastructure to 
be created. Furthermore, on the demand side, issues such as leakage have become pressing priorities that require investment.

As ever in the water sector there is an increasing drive for efficiency. Ofwat announced at its Final Determination for PR19 that 
average bills would fall 12% before inflation (Source: Ofwat). Ofwat also set ambitious targets to reduce pollution, leakage and 
mains bursts.

Environmental concerns are also more prevalent than before with both the Environment Agency and Ofwat prioritising 
environmental objectives. 

There is also a rising tide of competition in respect of both the wholesale and retail water sector. The water/sewerage sector 
remains inherently monopolistic but there are increasing drivers to implement competition. The Water Act 2014 extended retail 
competition for water and sewerage services to all eligible non-household customers in England from April 2017. Ofwat has taken 
steps to introduce competition into the non-household retail market. Furthermore, Ofwat continues to develop the NAV regime 
as well as direct procurement for customers and to increase competition in the industry more widely. Price controls themselves 
are changing too and the future could see a re-examination of RCV based remuneration. The Final Determination in 2019 was 
challenged by four water companies and these challenges are on-going at the Competition and Markets Authority (CMA) at  
the time of writing.

As if sector specific issues in the water sector alone were not enough, the spectre of COVID-19 and issues around Brexit  
remain concerns.
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ECONOMIC REGULATION: PR19 AND 
WHOLESALE INVESTMENTS
Water and sewerage undertakers are (for the most part) monopolistic service 
providers. As such, Ofwat makes determinations in respect of the price and 
service package (‘price controls’) that water and sewerage undertakers 
deliver. There are two types of price control – wholesale and retail. Wholesale 
controls concern the technical services that the undertakers provide, such 
as treating water so it is fit to drink, and transporting it through a network 
of pipes to a customer’s property. Retail controls cover customer-related 
services including billing and responding to customer queries.

Given our focus in this document on building resilient infrastructure we have focused on wholesale controls. 
Wholesale price controls for water and sewerage undertakers are set every five years. The periodic review for 2019 
(PR19) was recently completed, with each water and sewerage undertaker receiving the final determination of 
its price controls for 2020 to 2025 on 16 December 2019. At the time of writing, four undertakers are challenging 
Ofwat’s decision at the CMA.

At PR19, there are four different wholesale price controls, although not all are applicable to every water and 
sewerage undertaker (there are also some bespoke “fifth” wholesale water controls for certain undertakers e.g. 
Thames Water’s Tideway Tunnel control to facilitate enabling works on the Thames Tideway Tunnel Project and 
Portsmouth Water’s Havant Thicket control to facilitate a bulk supply arrangement with Southern Water – see 
further DPC and Bulk Supply Sections).

At PR19, Ofwat applied multiple and separate controls to “enable targeted regulation of monopolistic activities, 
which helps companies to identify and deliver efficiency gains and investment needs to support a more resilient 
service”. Therefore, whereas at PR14 there were only two wholesale price controls, now there are controls for:

• network plus water; 

• network plus wastewater; 

• water resources; and 

• bioresources.

Basics Explained – The Wholesale Building Blocks

Wholesale price controls are currently determined using a ‘building block’ approach (see Diagram 1 on page 03).  
The methodology applicable can change every five years. At present the majority of wholesale price controls 
are total revenue controls – i.e. the controls cap the total amount of revenues that can be collected in respect of 
relevant activities (bioresources is an exception and is an average control; we do not describe its full functioning 
in detail here but outcomes are based on volumes). At its simplest, the building block approach is a method of 
limiting water and sewerage undertakers’ price increases and spreading expenditure incurred over time so that 
undertakers earn revenue equal with current expenditure. 

Price controls are also adjusted to take account of the inflation index (this is adjusted to CPIH). 
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Diagram 1: Summary of Building Blocks for a Wholesale Price Control  
(based on Ofwat diagram set out in its PR19 Final Methodology)

We have summarised some key terms below:

• Regulated Capital Value (RCV) – The RCV represents the capital amounts that a water and sewerage undertaker has 
invested and has not yet been reimbursed for from customer revenues. 

• Weighted Average Cost of Capital (WACC) – The RCV is funded partly by equity and partly by debt. The WACC 
reflects the appropriate return to equity and cost of finance. 

• Pay as You Go Revenue (PAYG) – This is expenditure to be recovered within the period. PAYG is usually that 
part of expenditure that represents the operational expenditure of water and sewerage undertakers.

• Tax – A separate tax allowance in respect of corporation tax that water and sewerage undertakers have to pay.

• Depreciation on RCV – This is the run-off of the RCV (a reduction in the balance of capital expended). 
Typically, depreciation is calculated using the average asset life on a straight-line basis.

• Allowed Expenditure – Ofwat sets total expenditure for water and sewerage undertakers for each 
price control – this feeds in to RCV additions and PAYG revenues. Ofwat has cost sharing incentives 
to deal with under and over performance (including Totex Sharing) – these will be assessed at the 
subsequent Periodic Review.

In addition to the building block methodology, water and sewerage undertakers are subject to 
future price control adjustments for Outcome Delivery Incentive (ODI) penalties and rewards – 
these are specific operational performance requirements set by Ofwat that impact profitability. 
At PR19 Ofwat set specific performance commitments in respect of a number of areas – 
notably in respect of leakage.

Total Allowed Revenue for the Wholesale Price Control

Tax Depreciation  
on RCV

Return on Capital  
(RCV x WACC) PAYG

Total Allowed Expenditure for the Wholesale Price Control (including historic expenditure)

RCV

Future Capital Expenditure to 2025: This is Allowed 
Expenditure set by Ofwat as adjusted (incl. Totex Sharing)Prior Capital Expenditure: RCV prior to 1 April 2020
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Challenges at PR19 and Beyond

There are a number of challenges for regulated water and sewerage undertakers including:

• Future Price Controls: It is a feature of regulated water that the core building blocks are subject to  
change. By way of example, RCV could be modified or replaced by Ofwat. Over the next five years 
Ofwat will consult on its future methodology for the next periodic review and this will impact the returns 
made by water and sewerage undertakers. Further splits of wholesale controls, targeted outcome 
interventions and means of remunerating RCV are areas that could arise going forwards.

• Risks in Terms of Capital Invested: At PR19 Ofwat split out the wholesale controls with the result  
that prior capital invested has been split between various RCVs in different capital controls. 
Ofwat has stated that it will protect past efficiently incurred RCV up to 31 March 2020. However, 
Ofwat has stated that such a commitment does not apply post 31 March 2020 and that it will 
require more bespoke risk arrangements (which may be based on demand risk). It is not 
clear in practice how this will be implemented.

• Focus on Outcomes: Ofwat has stated that it has set “more stretching” service levels 
targets for water and sewerage undertakers. Performance against these metrics can 
impact profitability. At future periodic reviews we may see a clamour for clearer more 
transparent incentives than the ODI regime, which is often seen as complex.

• Introduction of Competition: A key theme of PR19 is introducing elements  
of competition into the wholesale sector. In particular, the introduction of  
direct procurement for customers into the construction of major assets  
(see further DPC section).

• Challenges: At the time of writing four water and sewerage undertakers 
are challenging Ofwat’s decision at PR19 (Northumbrian Water, Anglian 
Water, Yorkshire Water and Bristol Water) at the CMA. The bases of 
these challenges include concerns about efficiency challenges and 
reductions to allowed expenditure, concerns about reduced levels 
of allowed returns on investment and the setting of challenging 
delivery incentives.

• Need for Infrastructure: In July 2020 the Public Accounts 
Committee published a report that cited the urgent need 
for investment in strategic infrastructure. They concluded 
(amongst other things) that “water companies have had 
little help from Government” in balancing affordability 
and the need for infrastructure. This political reality  
may impact future policy. 
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PROCUREMENT
The way in which utilities such as water and sewerage undertakers must 
procure contracts and evaluate tenders may be determined by the Utilities 
Contracts Regulations 2016 (“UCR 2016”). 

The UCR 2016 will apply where:

• the utility awarding a contract falls within a prescribed definition of a ‘utility’;

• the contract is for works, services or supplies which are prescribed with a relevant utility activity; and

• the estimated contract value exceeds the relevant thresholds.

Principles

There are some overarching principles. These derive from the Treaty on the Functioning of the European Union but 
are now enshrined in the UCR 2016 and so are applicable in the UK, even after Brexit. The principles include: 

• Transparency: This is not just about disclosure and openness but also the removal of discretion and subjectivity. 
Procurements must be based on clear and objective criteria that are disclosed to bidders in advance. 

• Fairness: Evaluation criteria and the evidence required from bidders must be actually and demonstrably linked 
to the subject matter of the contract and applied proportionately to the stated objectives of the procurement. 

• Equal treatment and non-discrimination: All bidders and potential bidders must be given the same opportunity, 
based on the same information and criteria, and treated in a non-discriminatory manner.

Application and Threshold Values

Regulation 11 of the UCR 2016 specifies that the UCR 2016 apply to:

(a) the provision or operation of fixed networks intended to provide a service to the public in connection with the 
production, transport or distribution of drinking water; and 

(b) the supply of drinking water to such networks (with some exceptions). 

As mentioned above, the UCR 2016 will only apply if contract values exceed certain thresholds. From 1 January 2020, 
these thresholds are over £378,660 for a supply or services contracts and £4,733,252 for works contracts (These 
thresholds are valid at the time of publication).

Key areas for consideration are set out below.

Exemptions
Some of the exemptions which are found in the Public Contracts Regulations 2015 (as amended) are also found in 
the UCR 2016. For example, exemptions such as the ‘Teckal’ (in-house) and ‘Hamburg’ (co-operation) exemptions:

• In-house exemption: Where a contract award is made to an entity controlled by the contracting authority 
utility or utilities. The entity the contract is awarded to will need to do more than 80% of its business with that 
controlling contracting authority utility (this arrangement can also apply in reverse).

• Co-operation exemption: Where the contract is awarded exclusively between two or more contracting authority 
utilities, implementing co-operation between the authorities and aiming to ensure that public services they are 
required to provide are performed. No more than 20% of the activities concerned can be provided on the open 
market and the co-operation must be governed solely by considerations in the public interest. 

• Excluded services and ‘light touch’ regime: Certain services contracts are exempt from the procurement rules 
altogether (for example, employment contracts and contracts for financial services) and others are subject to  
a ‘light touch regime’ (for example, certain legal services).
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Pre-market Engagement
It is possible for utilities to carry out pre-market engagement prior to beginning a procurement procedure,  
in order to assist their understanding of the procurement needed, prepare the procurement and also to inform 
potential bidders of their procurement plans and requirements. It is also possible for utilities to take advice from 
independent experts as well as market participants. However, utilities will need to bear in mind the overriding 
principle that any information collected and advice received should not have the effect of distorting competition  
or breach the principles of non-discrimination and transparency. 

Best Practice
In carrying out any procurement procedure, utilities 
should address lessons learned from successful 
large-scale projects, including:

• Up front preparation.
- Prepare and agree a detailed commercial  

and procurement strategy in advance and get  
this agreed with your stakeholders.

- Consider your choice of procurement route. The 
negotiated procedure is the default route for utilities 
but consider if your procurement may be better 
suited to restricted or even competitive dialogue. 
Utilities have a free choice of procedures.

- Procurement documents now need to be 
published at the same time as the contract notice 
(OJEU or PIN, if PIN used as a call for competition) 
including information on technical requirements, 
the contract and the evaluation criteria.

- Successful procurements are well planned  
and structured before they are advertised.

• Know your market and maximise competition.
- Undertake market engagement and listen to 

feedback from the market.
- Consider market appetite and how to make  

the procurement attractive. Bidding costs for  
a complex project like DPC will be significant.

- Remember you need to maximise competition  
to deliver value for money.

• Minimise tender burden and keep things simple.
- The market is becoming increasingly concerned 

about the costs of bidding for complex 
infrastructure projects.

- Complexity increases risk of error and procurement 
challenge and is likely to make a procurement 
unattractive.

• Be transparent and ensure a level playing field  
to allow a fair competition.
- Requirements and evaluation criteria need to be 

clear, precise and capable of being understood in 
the same way by the reasonably well informed and 
normally diligent tenderer.

- Ensure all bidders have access to the same 
information and opportunities. This is especially 
important where you have an incumbent contractor.

• Do what you say you are going to do, especially  
in evaluation of bids.
- Recent and high profile challenges, including Virgin 

Trains and NDA cases emphasise the need to follow 
your published process and produce an audit trail.

- Bidders will challenge if they think the process has 
not been followed.

• Keep records, especially during the evaluation stage.

• Consider conflicts and how to manage them.

Brexit
• The UCR 2016 are based on EU law (Directives) but, as the UCR 2016 are part of English law they will remain  

in place even after Brexit. 
• From 1 January 2021, the Public Procurement (Amendment etc.) (EU Exit) Regulations 2019 and Public 

Procurement (Amendment etc. (EU Exit) (No.2) Regulations 2019 will come into force. The amended 
Regulations will essentially retain the current procurement regime in English law (as currently stated for utilities  
in the UCR 2016) but with changes to certain EU references to ensure the amended Regulations continue  
to be capable of operation post-Brexit. 

• One significant change to note is the move to the UK e-notification service ‘Find a Tender’ which will replace  
the OJEU as the means of publication of official notices under the Regulations in the UK from 1 January 2021.

• There may also be some changes to the applicability of the case law which informs the interpretation and 
understanding of the UCR 2016. For example, it may no longer be binding on English courts. 

• In the long-term the UK may look to amend procurement law. Whether or not this is possible will depend on 
any trade deal agreed between the UK and the EU. However, it is more likely than not that, at least in the short 
term, procurement rules will remain relatively similar to the current arrangements and therefore utilities should 
continue to plan for the use of UCR-type procurement processes.
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ENVIRONMENTAL OBLIGATIONS
Water and sewerage undertakers incur significant costs in complying with their 
environmental requirements imposed by statutes and regulations. Environmental 
law is an increasingly changing landscape. Obligations on water and sewerage 
undertakers are getting tougher, so too are fines for non-compliance. 

Undertakers are required to protect the natural environment, from ensuring the provision of clean water for customers to 
safeguarding sensitive ecosystems and preventing pollution offences. Regulated undertakers can incur significant costs in  
order to comply with requirements and upgrade plant. Further environmental legislation governing regulated businesses create  
a risk of enforcement, financial penalties, prosecution, and requirements to deal with contamination. 

Environmental regulation represents a shifting landscape for water and sewerage undertakers. Nowhere is this truer than in 
respect of climate change. Climate change is creating challenges for undertakers in respect of leakage, resilience and water 
scarcity. Issues linked to water supply drought orders and temporary use bans are likely to become more common in future. 
Challenges are also present in respect of volumes of water that may be abstracted. This is because of the risk of environmental 
damage. In the sewerage space issues of pollution continue to arise. 

Undertakers were heavily criticised by the EA for their performance in 2019. Efforts to protect the environment were deemed  
to be “simply unacceptable” by the EA, with only Northumbrian Water out of the nine major water and sewerage undertakers  
in England performing at the highest level. 

A tougher stance by undertakers’ economic and environmental regulators can be seen in recent actions. Recent enforcement 
action taken against two water and sewerage undertakers in England for breaches of their environmental obligations serves as  
a fierce warning to others of the regulatory authorities’ commitment to enforcing their duties and protecting the environment. 

In June 2019, Southern Water was given a record £126 million penalty by Ofwat for ‘serious failures’ in its sewage treatment 
works and for deliberately misreporting its performance to the regulatory authorities (Source: Ofwat). Southern Water was found 
by Ofwat to have caused wastewater leakages and spills resulting from faulty equipment and a lack of investment in infrastructure 
and environmental protections. Furthermore, Southern Water was found to have tampered with its wastewater sampling process 
which resulted in it misreporting information about the performance of a number of sewage treatment sites. 

Similarly, in July 2019, Thames Water was fined c. £600,000 for polluting Maidenhead Ditch in Berkshire with approximately  
30 million litres of sewage from the Maidenhead Sewage Treatment Works (Source: Gov.uk). The sewage was leaked in an area 
containing the Bray Marina, South East Water’s public water supply waterworks and public amenities including paddle boarding. 

Greater need for wider environmental action is also evidenced in Ofwat’s recent periodic review at PR19. Aggressive leakage 
targets were set for water and sewerage undertakers with performance sanctions for under performance. This represents a step 
change in leakage enforcement and shows how changing environmental requirements shape policy. Where previously leakage 
was assessed in relation to the ‘sustainable economic level of leakage’, new and significant targets have been placed on water 
and sewerage undertakers. 

Following an EA report in 2018, EA chair Emma Howard Boyd stated that the EA will look to “toughen [their] regulatory 
approach” with respect to water and sewerage undertakers with the following initiatives (Source: EA): 

• The increase of inspections and auditing of undertakers’ performance.

• The launch of a new programme called ‘Improving Water Company Performance’ which looks to tackle the poor behaviour of 
underachieving undertakers which causes the most damage to the environment (e.g.: non-compliance with permits, incorrect 
use of sludge and the failure to prevent serious pollution incidents (see below)). 

• The analysis of financial penalties and incentives with Ofwat to encourage better environmental performance.

DEFRA has also supported the tightening of the regulation of water and sewerage undertakers, by outlining its proposal in a 
January 2019 consultation to give the Secretary of State a power to direct undertakers to prepare joint Drainage and Wastewater 
Management Plans at a regional or possibly larger scale and placing such Plans on a statutory footing. 

Even where water and sewerage undertakers do comply with existing law and regulation there are growing reputational issues 
to consider. On 1 July 2020 the Guardian ran a lead story with the headline “Exclusive: water firms discharged raw sewage into 
England’s rivers 200,000 times in 2019”. The piece featured criticism of water industry practice despite the fact that it did not 
necessarily cite any unknown incident of spillage and that a number of sewerage systems are designed to overflow in certain 
circumstances to relieve pressure.
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What can water and sewerage undertakers  
do to ensure they comply with their 
environmental obligations? 

Undertakers face significant challenges relating to the water  
environment, from managing extreme weather and flood risk to 
increasing urbanisation and pollution. In order to comply with their 
environmental obligations and to enhance the environment and its 
biodiversity, they should consider the following points: 

• Ensure that all key individuals are aware of the environmental 
obligations and regulation affecting the day to day operation 
of a water and sewerage undertaker and encourage 
everyone to become familiar with the legislation and 
guidance that form and affect such obligations. 

• Ensure that a designated individual or team keep 
alert to any proposals or changes to the regulatory 
system affecting the environmental regulation of 
water and sewerage undertakers and steps are 
taken to seek independent legal advice if that 
individual or team are unsure of how these 
changes would affect the undertaker. 

• When producing business plans and 
future strategies, ensure that the long-
term environmental resilience and 
service improvements that also benefit 
customers are highlighted as key 
focus points for investment and 
improvement. 
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RETAIL
Water and sewerage undertakers are natural monopolies regulated by Ofwat. 
However, lack of competition is not a necessary feature of the entire process from 
“source to tap” or “toilet to treatment”. While some of the activities of undertakers  
are patently monopolistic – i.e. provision of a network of pipes and sewers – other 
aspects are more contestable, for example the retail function customers receive  
such as assistance with settling bills or customer helplines.

Under the Water Act 2014, the non-household retail market opened to competition in England. As of April 2017, eligible business, 
charity and public sector customers were able to choose their water and wastewater retailer. Household retail services are still 
carried out by regional water and sewerage undertakers and it is not possible for household consumers to switch suppliers. The 
opening of the non-household retail market was in part a response to customer appetite. Businesses, in particular those with 
multiple sites operating across the country, wanted the ability to be able to choose a single supplier for all their water needs. There 
was also an argument that competition in the retail sector would improve customer service and create water efficiency savings.

The diagram below shows (in simplified form) the arrangements in the non-household retail sector:

In addition, a Market Operator (MOSL), a company owned jointly by all the water and sewerage undertakers who trade in the 
competitive non-household retail market, was set up to support the market. A core function of MOSL is to facilitate the transfer  
of customer information when customers switch retailers and to enable settlement between wholesalers and retailers. 

Customer
Water and  
Sewerage  

Undertaker

RetailerOfwat

Wholesale Contract – These 
contracts set out the obligations 
between undertaker and retailer 

and need to be based on the 
form set out in the wholesale-
Retail Code issued by Ofwat.

Instrument of Appointment –  
A licence granted by Ofwat.

Customer Contract – Contract 
between the Retailer and the end 
users of water and/or sewerage 

services. This will in part be 
shaped by Ofwat’s Customer 
Protection Code of Practice.

Water Supply and Sewerage 
Licences – Allowing supply to 

non-household customers.
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There are a number of forms of water supply and sewerage licence, including:

• A retail authorisation – both in respect of water and sewerage;

• A wholesale authorisation – this authorises the licensee to introduce water into the 
public water networks of water undertakers in order to supply the licensee’s own 
customers if their non-household premises consume at least five megalitres of 
water a year; and

• A self-supply authorisation – this allows customers to act as their own retailer 
and deal directly with the regional wholesaler. The benefit of this is to reduce 
costs to a business by cutting out the retail function and margin. However, 
self-supply comes with a number of obligations and fees.

In its review of the market in 2018-19 Ofwat found that a number of 
market “frictions” still existed including poor quality data on customers 
and consumption, issues around wholesaler performance and frictions 
in interactions between wholesalers and retailers. Poor data is a 
particular challenge as it can lead to erroneous billing and an 
inability to innovate and provide better services.

In addition, a number of further challenges have arisen.  
In March 2019 a retailer became insolvent and customers 
had to be allocated to another retailer. Further, there is 
limited engagement by customers with switching (3% of 
customers overall according to Ofwat’s 2018-19 review  
of the retail market).

Despite these challenges the retail market remains 
an emerging unknown as the market has only just 
begun to establish itself and market participants 
have only recently begun to grasp the very 
basics. We would expect that innovations 
may emerge over time particularly in 
respect of automatic meter reading etc. 
Another likely area for growth will be 
customer interfaces allowing greater 
ability to manage demand. What 
seems clear is that, given the 
relatively low margins available, 
retailers will need to operate at 
scale to achieve success.
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NAVS
NAV stands for “new appointments and variations”. The NAV market was 
established in 1991. NAVs are a core means by which Ofwat has opened the 
water market up to competition. 

A NAV replaces an incumbent as the licensed undertaker in respect of water/sewerage services in a designated 
geographical area within the incumbent’s appointed territory. NAVs can provide services on a new site, to certain 
sites within an existing incumbent’s area where at least 50 megalitres of water are supplied or are likely to be 
supplied to particular premises, or where the incumbent agrees. 

There are effectively two delivery models for NAVs:

• “Last Mile NAVs” – This is where the NAV puts in 
place a bulk supply agreement with an incumbent 
and then provides on-site and retail services (as 
well as local infrastructure).

• “Full Service NAVs” – This is where all functions  
of an incumbent are carried out by a NAV (e.g. in  
a water context abstraction, treatment etc.).

The majority of NAVs use the Last Mile model. Many 
NAVs service new housing or developments. A core 
element of the services provided by NAVs in this 
context are the connections to the water network. A 
core part of a NAVs business case is the provision of 
connection works more cheaply than incumbents. 

At present the NAV market is relatively small – there are 
(according to the Ofwat website) eight NAVs serving 100 
sites and 61,000 customers. There is a growing trend  
of larger NAVs – it is likely that scale is a requirement  
to make a NAV business model work efficiently.

NAVs, like regular incumbents, have licence 
conditions with which they must comply.

Historically Ofwat has reduced the regulatory burden 
for NAVs, although as NAVs grow, it appears that 
Ofwat is applying similar considerations to larger 
NAVs as it is to incumbents (this may simply be an 
exercise in consolidating licence provisions across 
water and sewerage undertakers). NAVs do not 
have price controls (as is the case with undertakers). 
Instead, charges to customers are capped at the 
equivalent of the relevant undertaker in the area. 

As set out previously, the majority of NAVs do not 
have their own water sources or treatment works. 
They purchase bulk supplies from incumbents. 
Ofwat has set a policy with regard to the setting 
of prices of bulk supplies to NAVs. Ofwat uses 
something called the “wholesale-minus approach”. 
This sets the bulk supply charge lower than 
the incumbent’s relevant wholesale charge for 
customers on the site by an amount that reflects  
the costs an efficient NAV would incur in serving  
the site.

NAVs are effectively miniature water and sewerage 
undertakers – in the event of their insolvency they 
are subject to the special administration regime.

There remain a number of barriers to entry to the NAV market. These include:

• Security requirements – NAVs have to post significant security: effectively security equal to one year’s annual 
operating costs required to supply connections for the business in two years’ time. The need for security is 
present because it provides resilience and mitigates against the risk of NAV insolvency and failure. However, the 
security as structured seems to fetter growth of NAVs (as it is based on look ahead operating costs). A NAV with 
ambitious plans for growth would effectively be punished by this model.

• NAV appointments are still considered on a site by site basis – This is a necessity of the drafting of the Water 
Industry Act 1991. However, this prevents national NAVs from forming, which would allow the industry to grow at 
a greater pace. The site by site process is necessarily long and takes into account site specific factors. There are 
significant consultation rights in the event of a NAV appointment.

• Complexity of regulation – NAVs are subject to a number of environmental regulations and legislative requirements.

• Pricing – Pricing is capped based on incumbent costs. It is not clear whether incumbent costs are based on 
averages. If they are then the costs of the incumbent in respect of a specific site do not get taken into account. 
This is a significant disincentive to the Full Service NAV model. We also suspect there are significant differences 
in approach to calculating the “wholesale-minus” between various incumbents.

• Cross-over with retail competition – NAVs may be subject to retail churn.

• Change in the wholesale market – Reform to the wholesale market is on-going which can impact incumbent 
charging and interaction with NAVs (either through bulk supply pricing or NAVs’ own price caps).
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DIRECT PROCUREMENT AND SPECIFIED 
INFRASTRUCTURE PROJECTS
Ofwat is increasingly looking to introduce competition to the development of  
long-term water assets. Typically, development of a long-term water asset would 
be directly delivered by water and sewerage undertakers. This means that the 
undertaker would finance the construction itself (with capital expenditure logging 
to the undertaker’s RCV) – it would then outsource construction and possibly 
maintenance to procured contractors. 

For certain larger scale infrastructure projects, Ofwat is now looking for water and sewerage undertakers to compete the 
financing, design, build, maintenance and (possibly) operations. The introduction of greater competition is considered to 
provide greater efficiency and innovation and well as a competed cost of finance.

Two possible delivery models exist – Direct Procurement for Customers and use of the Water Industry (Specified Infrastructure 
Projects) (English Undertakers) Regulations 2013 (“SIP Regs”).

We describe each on the following pages.

SIP Regs
The diagram below shows a simplified structure of a project conducted under the SIP Regs. The example provided represents 
just one option and other risk allocation models are available:

Under this model a new licensed IP carries out the design, construction, operation, maintenance and financing of the relevant 
project. The incumbent water and sewerage undertaker is required to procure the project but is prevented from carrying it out 
(other than certain limited preparatory works and activities). 

Works Contractor

Project and Revenue  
Agreements

Licence (modified 
to allow IP revenue 

collection)

Customers billed for 
incumbent and IP 

revenues

Limited 
direct 

charging

IP Licence

O&M Contractor

Project Manager

OfwatCustomers

Third Party Agreements

Planning

Land

Other Consents

Debt Equity

IP HoldCo

Infrastructure  
Provider (IP)

Incumbent Undertaker
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The new licensed IP is a new utility. Its revenues are determined by its licence as well as the outcome of the 
procurement process. The incumbent undertaker collects revenues due to the IP (as part of its bills to customers). 
The incumbent undertaker’s licence is modified to allow this collection and pass through of the IP revenues. The 
IP may be allowed to directly charge customers in certain remote circumstances – this de-risks counterparty credit 
risk in respect of the incumbent undertaker.

The IP’s obligations are primarily regulatory, with failure to develop the project presenting a risk of enforcement 
against the IP by the regulator. The IP will also have contractual obligations to the incumbent undertaker. This is 
because the IP’s asset will need to integrate with the incumbent’s system.

The only project carried out under the SIP Regs to date is the Thames Tideway Tunnel Project. This project has 
other notable features such as:

Construction phase revenue period – with large-scale pass through of costs up 
to a risk remote cost threshold.

Certain other regulatory protections – e.g. in respect of cost of debt.

The dual and separate procurement of financing and construction contracts.

The establishment of the corporate entity of the IP (and its necessary personnel) 
in advance of procurement so that the financing of the project carried a risk 
profile much more akin to the purchase of an existing asset or utility.

A Government support package to mitigate high impact and low probability risks, 
such as funding of last resort and uninsurability.

The SIP Regs route can only be used where a project is of such size and complexity that Ofwat/DEFRA decide it 
represents value for money to specify it.

Going forward, Ofwat has identified four large or complex water infrastructure projects currently in development 
that may benefit from being specified in accordance with the SIP Regs over the next 10 years. These are the south-
east strategic reservoir at Abingdon, a joint project proposed by Thames Water and Affinity Water; the London 
effluent reuse scheme, a project proposed by Thames Water; south Lincolnshire reservoir, a joint project proposed 
by Anglian Water and Affinity Water; and the River Severn to River Thames transfer, a joint project proposed by 
Thames Water, Severn Trent Water and United Utilities.
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Direct Procurement for Customers (DPC)
The diagram below shows a simplified structure of a DPC project. The example provided represents just one option and other 
risk allocation models are available:

Works Contractor

Project Agreement

Licence (modified to allow 
CAP revenue collection). CAP 
Revenues to be collected will 

be set out in DPC Allowed 
Revenue Direction

Customers billed for 
incumbent and CAP 

revenues

O&M Contractor

Project Manager

OfwatCustomers

Third Party Agreements

Planning

Land

Other Consents

Debt Equity

Competitively Appointed 
Provider (CAP)

CAP HoldCo

Incumbent Undertaker

This new delivery model was fully introduced at PR19. Under 
this model a new unlicensed CAP carries out the design, 
construction, operation, maintenance and financing of the 
relevant project.

Whether or not a project will be carried out as a DPC 
project will be a matter for individual water and sewerage 
undertakers. Undertakers are required to consider delivery 
by DPC for projects worth over £100m (based on whole life 
expenditure). Projects must also be discrete. 

The incumbent undertaker is required to procure the project 
and will not carry out its actual delivery directly. However, it 
will remain responsible for the project in regulatory terms. 

The CAP’s revenues will be determined by its project 
agreement with the water and sewerage undertaker as well 
as the outcome of the procurement process. The incumbent 
undertaker collects revenues due to the CAP (as part of 
its bills to customers). Ofwat has suggested it will allow 
collection of revenues pursuant to an Allowed Revenue 
Direction, a specific direction setting out CAP revenues  
that can be collected from customers. 

The CAP is not licensed so its core obligations are 
contractual and not regulatory. 

No project has yet been carried out using DPC. Ofwat 
has suggested several key contracting principles at PR19 
including:

• CAP revenues to commence post construction completion. 

• Agreements with CAP will have a c.15-25 year revenue 
period.

• Assets will not be fully depreciated over the life of the CAP 
Agreement so a residual value payment may become due 
at the end of the CAP Agreement.

The risk allocation for DPC is much more akin to PPP 
projects in the public sector than a project under the SIP 
Regs. A number of water and sewerage undertakers are 
currently considering the development of DPC projects and 
the risk allocation to emerge will determine the success and 
viability of DPC going forwards. Any incumbents undertaking 
a DPC project will also need to consider any residual risk 
they bear including:

• Credit strength of the CAP;

• Residual regulatory risk; and

• Impact on financing.

Water Tomorrow 15



COMPETITION
Water and sewerage undertakers are monopolies and as such need to consider 
applicable competition law in respect of their actions. Ofwat has powers (alongside 
the CMA) under the Competition Act 1998 to investigate and prohibit anti-competitive 
practices and abuses of a dominant position to ensure a level playing field in the industry.

In addition to competition powers, Ofwat of course also has powers as an economic regulator. The reach of economic regulation 
extends beyond pure competition law. Ofwat’s role is not only to safeguard competition but also to secure an optimal and efficient 
outcome. Ofwat’s economic regulation is covered more generally in this document, but it should be noted that where we cover 
issues such as pricing in this section we cover only specific competition concerns – Ofwat when setting its economic regulation 
will rightly take into account concerns beyond those set out here.

Aside from a water and sewerage undertaker’s core statutory activities there are a number of other areas where issues regarding 
competition law might well arise:

• Bulk supply and transfer pricing (including the setting of bulk supply charges for NAVs);
• Provision of contestable services;
• Cross-subsidy across wider business;
• Provision of meters;
• Treatment of participants in competed areas of the water sector (including in respect of DPC, self-lay, NAVs and non-household 

retailers – each of which is described in greater detail elsewhere in this document).

Competition legislation is enshrined in EU and UK law. Key competition issues often centre around:

• Abuse of a dominant position – As set out above, water and sewerage undertakers are natural monopolies but they are not 
necessarily natural monopolies in all sectors. By way of example, in the bulk supply arena with intra-water undertaker trades, a 
undertaker with demand for water may be able to “shop around”. When considering whether abuse of a dominant position has 
occurred a specific definition of the relevant market is required to establish whether a dominant position even exists.

• Anti-Competitive Behaviour – Certain agreements may be considered anti-competitive if they have as their object the effect 
of restricting competition.

In respect of the above, issues are likely to arise in respect of:

• Duration – Long term arrangements without justification or where such long-term arrangements tie up a significant 
share of a relevant market for a lengthy period of time without justification. It should be noted that not all long-term 
agreements are necessarily breaches of competition law. 

• Termination Payments – Excessive payments due on termination could also potentially be anti-competitive 
where they cannot be justified. Justification will normally come as a result of lost cost/opportunity. Termination 
payments may also fall foul of the penalty rules in English law where they bear little resemblance to the loss 
actually suffered.

• Pricing – Is it either exploitative (excessive pricing without any link to the economic cost of the 
product/supply as a result of a lack of competition) or predatory (unnaturally low pricing to shut out 
competitors).

Water and sewerage undertakers also have to deal with consumers as part of their retail function  
and are subject to the wide-ranging provisions of the Consumer Rights Act 2015 (CRA 2015). 
Under the CRA 2015, consumers have a number of rights and remedies for defective services, 
including, for example:

• Provision of service with reasonable skill and care (section 49 CRA 2015);
• Performance of service in line with information provided about such service (section 50 

CRA 2015); and
• Performance of service in line with information provided about the trader (section 50).
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BULK SUPPLIES
Bulk supplies are a supply of water and/or sewerage services from one water 
undertaker to another. They can be between:

• incumbent water undertakers (these are commonly referred to as “water trades”) – these are usually for large volumes of water 
to facilitate resilience; or

• an incumbent to an appointee under a NAV arrangement (see NAV section elsewhere in this document) – these usually involve 
the trading of relatively small volumes of water or waste water between a water incumbent and a NAV e.g. a NAV might supply  
a new housing estate using a bulk supply of potable water from an incumbent water undertaker.

In certain circumstances, Ofwat may compel a water undertaker to enter into a bulk supply agreement (BSA). They may also 
amend or terminate BSAs in certain circumstances and have statutory powers to do so. 

In terms of BSAs between incumbent water undertakers, the terms and conditions are to be commercially agreed between 
parties. BSAs have to cover pricing, asset ownership, supply obligation (in terms of quality and quantity), provisions around 
interruptions, handling of emergencies, duration, liabilities, dispute resolution and termination. Incumbents typically have Trading 
and Procurement Codes.

BSAs between incumbent water undertakers have very specific regulatory treatment. This includes the following:

Incumbent water undertakers are free to negotiate BSA terms outside of price controls, however 
amounts received under a BSA are taken into account as against allowed revenue at each Price 
Control, i.e. revenues from the BSA would count towards the incumbent’s Price Control as 
determined by Ofwat. This is part of the single-till approach. So, while bulk supply revenues are 
not policed, the interaction of bulk supply revenues needs to be considered in respect of price 
controls. Further, the costs of providing bulk supplies to another water undertaker fall within the 
scope of the wholesale price controls.

Incumbents are entitled to make economic profit in respect of both the receipt and supply  
of bulk supplies. Economic profit is an amount over and above the economic cost of the water 
trade. Economic profit can only be made where a water trade complies with its Ofwat-approved 
Trading and Procurement Code.

Ofwat has the power to issue rules about charges that may be imposed by a water undertaker 
under a BSA. The rules may in particular make provision about, for example, what types of 
charge may be imposed, the amount or the maximum amount of any type of charge and the 
method for determining the amount or the maximum amount of any charge. Crucially, revised 
rules may include provision for applying any of their revisions to BSAs made before the revised 
rules come into effect.

In principle incumbent parties are free to agree price terms under a BSA, however any terms  
of a BSA (as an agreement between two monopolies) would be subject to competition law (see 
further the Competition section on page 16).

As stated above, Ofwat has the power to determine the terms of BSAs. There have been certain cases where Ofwat has taken 
such decisions. Broadly, when Ofwat has done so it has set out three key principles for the purpose of setting bulk supply  
prices. Ofwat stated that bulk supply prices should:

• reflect the costs reasonably associated with the provision of the relevant services;
• facilitate the efficient use of resources and effective competition within the water supply industry, where appropriate; and
• be consistent with the discharge of the relevant duties and obligations of the relevant supplier.
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At present Portsmouth Water and Southern Water are developing a BSA in 
respect of the Havant Thicket Winter Storage Reservoir. This BSA supports 
construction of an asset by Portsmouth Water. There are limited details of 
this on-going transaction in the public domain but Ofwat published at 
PR19 a separate Havant Thicket Appendix setting out the interaction 
of the developing BSA with the regulated regime.

There have been few large scale BSAs since the privatisation 
of the water industry in 1989. Reasons for this include the 
practicality of technically and financially delivering large 
water transfers from water surplus to water stressed 
areas whilst tackling the environmental, regulatory and 
collaborative challenges that come with that. Regulatory 
challenges about the respective obligations of licensed 
undertakers also arise. In comparison, during this 
time water undertakers have been making significant 
investments in integrating their own water supply 
networks instead.

There is specific guidance for BSAs  
with NAVs. This guidance is much more 
prescriptive than Ofwat guidance for bulk 
supplies between incumbents. Ofwat has 
set out tariff assumptions (including 
a tariff based on deductions from 
business as usual wholesale costs) 
for dispute resolution. Water 
undertakers regularly publish 
tariffs applicable to NAVs  
on their websites.
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Target cost contracting however does not solve the 
problems faced by employers alone. Target cost 
contracting requires a coherent procurement and 
contracting risk approach. We have experienced a 
range of challenges using target cost contracting 
including:

• the risk that bidders “low-ball” the target price  
to win the contract resulting in an undeliverable 
target price. Knowing how to assess a target  
cost both qualitatively and quantitively is key. 

• ensuring alignment to contract requirements, 
and between technical /delivery proposals 
and the target price. Considering contractor 
proposals alongside a target cost contract is key 
– as is adequately setting the parameters of any 
employer’s requirements;

• incentivising the contractor to manage the risks it 
controls and remain accountable to be productive 
and efficient in realising opportunities. A key to this 
is creating simple, clear and effective incentives;

• recognising the “game-changing” impact that  
major risks can have on behaviours and incentives;

• creating a truly collaborative environment and 
commercial framework that will create and sustain 
performance with an incentivisation framework to 
align parties’ objectives not otherwise naturally 
aligned – we have seen projects with multiple 
compensation events. Just because parties are 
using a target cost this does not create genuine 
collaboration; and

• managing whole life cost optimisation.

Implicit in selecting a target cost contract is an 
understanding and consideration of risk by the employer 
(as well as active on-going management of the contract) 
– designing the correct construction contract in the right 
way is essential to managing these risks.

Closely linked to the above is the idea of alliancing. 
Alliancing is a legally binding form of contracting to co-
operate on specific objectives. Alliancing is becoming 
more prevalent across the water industry as undertakers 
seek to align contractors to their own regulatory and 
economic goals. We have seen models that have been 
both successful and unsuccessful. However, the key 
requirements for successful alliance contracting are:

• establishing core goals and creating incentives to 
align parties;

• clear and open information sharing;
• considering interaction of risk between an alliance 

and other contractual provisions that drive 
behaviours; and

• considering dispute resolution – to create 
successful alliances issues need to be raised early 
and parties need to be incentivised not to use 
formal dispute resolution mechanics.

In addition to alliancing early contractor involvement 
(ECI) has become prevalent in the construction industry. 
This means the contractor is integrated as member of 
the employer’s team in the early stages of a project. This 
can be from as early as the feasibility stage if required, 
rather than after the main details of the project are 
already established. Again, we have seen ECI used both 
effectively and ineffectively in recent projects.

CONSTRUCTION AND ALLIANCING
The construction market in England and Wales has fundamentally changed in recent 
years. Like the water sector itself the construction market faces huge challenges. The 
Government’s strategy for the construction sector was set out in Construction 2025, 
published in 2013. It included the following aims:

• A 33% reduction in both the initial cost of construction and the whole life cost of assets (from 2009/10 levels).
• A 50% reduction in the overall time from inception to completion for new build and refurbished assets (based on industry 

standards in 2013).
• A 50% reduction in greenhouse gas emissions in the built environment (compared to 1990).
• A 50% reduction in the trade gap between total exports and total imports for construction products and materials (from 

February 2013 deficit of £6 billion).

Major market participants in the construction industry have incurred financial losses or have depleted balance sheets.  
The Carillion collapse illustrated the precarious position of over stretched companies and the economic pressures following 
COVID-19 pandemic (yet to be entirely realised) has caused further nervousness in the market to take risk. In a world where the 
construction industry is precarious and participants are unlikely to have a strong balance sheet, it is prudent to consider whether 
to contractualise rather than buy security. For example, including mechanics such as a “living will”, transferable IPR and escrow 
accounts may represent better value for money than bonds and retentions.

There has also been a significant change in construction contracting in England and Wales in recent years. Major projects are  
now rarely conducted using a fixed price approach and tend to use target cost forms of contract (such as NEC ECC Option C).  
This form of contracting has been lauded as more collaborative. Further, there is a growing reticence (given the state of the 
construction market) to award a contract (and all its risks) to a single entity wrapping the entire project delivery risk. Inherent in  
this is a knowledge that, in the case of an employer, if your contractor fails all risks become employer risks. While such contracts 
may be seen as being a step forward it is vital that companies using such contracts ensure strong project management is 
secured on client side and remove notions such as “deemed” acceptance (which exits in NEC4). 
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COVID-19
COVID-19 continues to have an impact on customers and undertakers. 
The full extent and impact of the virus on the water industry is not yet 
known but businesses need to plan and consider. In particular we 
have discussed the following risks with businesses:

• Changes in patterns of water use – Businesses will have reduced water use which may  
impact the non-household retail sector. Ofwat and MOSL have made certain changes to try  
and accurately reflect consumption. Arrangements have also been made to facilitate liquidity 
for the retail sector.

• Increases in bad debt – This will also impact the revenues of water and sewerage 
undertakers. With the likely economic downturn following COVID-19, bad debt may 
exceed reasonable allowances made by Ofwat in its Final Determination at PR19.

• Expenditure may increase – Costs of delivering construction and other projects  
in a socially distanced way may increase, meaning cost allowances made by  
Ofwat at its Final Determination for PR19 may not be sufficient.

• Project and delivery delays – Delays may occur in respect of significant 
infrastructure – this may cause water and sewerage undertakers to 
underperform in respect of their outcome delivery incentives.

It is not yet clear how the sector will respond to COVID-19 and whether 
changes to the regulatory regime (whether through interim determinations 
or otherwise) may arise.

On the other hand, the Government has indicated that it wishes to 
respond to the economic fallout of COVID-19 through increased 
investment in infrastructure and planning reforms to speed up 
delivery of major projects. The full extent of this approach is 
yet to be fully clear and it remains to be seen how much  
the water industry will benefit.
 
Private investors may also be looking to water as a 
safe harbour for their investments during significant 
economic uncertainty. Institutional investors already 
look to infrastructure as an avenue to accrue 
long-term, stable returns and those will only look 
more attractive to a wider spread of investors 
during an historically bad recession. This may 
affect delivery models of water infrastructure 
projects and the day-to-day financing of 
water companies in a beneficial way.
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ESSENTIAL SUPPLIES 
The Insolvency Act 1986 prevents utility suppliers of businesses in certain 
insolvency procedures from exercising contractual rights to terminate the 
supply or to increase charges to the insolvent company (or individual) on 
account of its insolvency.

The Insolvency Act 1986 also prevents suppliers of essential services (such as water and sewerage undertakers) 
from making it a condition of continuing to provide supply to the insolvent company (or individual) that any 
outstanding charges arising before the insolvency event occurred were paid. However, essential suppliers can 
make it a condition of the continued provision of supply that the office-holder (in most cases an administrator) 
personally guarantees the payment of any charges in respect of the supply.

Essential suppliers (such as water and sewerage undertakers) are also prevented from exercising any contractual 
right to terminate the relevant supply or contract, altering the terms of the contract or compelling higher payments 
for the supply after the company has entered into insolvency proceedings. 

An essential supplier may, however, terminate a contract or supply if:

• the insolvency office holder consents to the termination of the contract;

• the court grants permission for the termination of the contract;

• any charges in respect of the supply that are incurred after the company entered administration took effect are 
not paid after 28 days beginning with the date on which the payment is due; or

• the insolvency office holder refuses to give a guarantee of the payment of charges due following written notice 
from the essential supplier that it will terminate the contract should such guarantee not be forthcoming within  
14 days beginning with the date that the notice is received.

The Corporate Insolvency and Governance Act 2020 also introduced wider provisions regarding termination  
of supply and goods contracts.

MORATORIA
The Corporate Insolvency and Governance Act 2020 introduced the  
concept of a moratorium into English law. This is effectively a form of 
payment holiday and protection from enforcement. The moratorium also 
appears to be available in respect of regulated companies that are subject  
to special administration regimes (such as those in the water industry). 

This is somewhat of an anomaly as special administration typically works to ensure such companies are preserved 
as going concerns in any event. The Act makes provision for the Secretary of State to make regulations in this 
regard. The Government can both modify the moratorium regime as it applies to such companies and potentially 
disapply the application of the moratorium regime to such companies (using wider powers in schedule ZA1).

22 Water Tomorrow



BREXIT
The UK has left the EU and until 31 December 2020 is in a transition period. 
The UK will continue to be treated for most purposes as if it were still an 
EU member state during the transition. New rules come into place from 
1 January 2021. At time of writing the UK is negotiating a future trade 
deal with the EU. This could impact all businesses in the UK.

From a commercial perspective, there are a number of general risks that may arise including:

• Legislative change – Applicable laws and standards in key areas impacting the water industry 
may arise i.e. competition law, data protection, consumer rights and supply of services.

• Law of contracts – Generally the majority of English contract law is not beholden to the EU 
so will remain unaffected, however changes may arise in respect of certain more limited 
areas such as jurisdiction and consumer rights. However, what Brexit may do is change 
the viability and commercial attractiveness of existing arrangements (see below) (water 
and sewerage undertakers may want to consider their key contracts in advance and 
in particular any force majeure or material adverse changes provisions and whether 
Brexit may be captured).

• Tariffs – Tariffs for goods being imported into and exported out of the UK may 
change which may impact costs.

• Access – Fetters may be placed on ease of access to and from EU countries. 
This may impact supply chains. Even where free movement is preserved, 
additional border checks and bureaucracy may impact the import of  
good and the transit of services.

• Currency – Brexit may impact the currencies and exchange rates  
which may impact costs.

• Funding – Funding and insurance markets may be impacted.

It is good practice for all to “Brexit Review” their major contracts 
and business streams ahead of the end of this year.

Brexit and COVID-19 will also have a joint effect. As the 
UK potentially no longer comes under the ambit of EU 
state aid rules, and private investment dries up, the 
Government may seek to loosen state aid rules to 
allow greater Government involvement in regulated 
industries as part of an economic stimulus.
 
COVID-19 has also brought the vulnerability 
of UK supply chains into focus and they may 
become even more vulnerable if fetters are 
imposed on UK-EU trade. The Government 
may seek to loosen state aid and 
procurement rules further in order  
to allow greater Government control 
and direction of strategic resources 
such as water to help preserve 
supply chains in future crises.
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SHARPE PRITCHARD
It has never been more important to recruit not just able legal advisers but those 
familiar with the industry and its economic regulation. The range of options for 
companies planning their business is ever expanding and legal/regulatory expertise  
at the very earliest stage can be of assistance.

At Sharpe Pritchard we have brought together a team of lawyers with multi-disciplinary skills specially and specifically  
to advise the water industry. 

Our experience includes: 

• Advising on a leading UK DPC project;

• Advising on the Thames Tideway Tunnel project;

• Advising in respect of bulk supplies and supporting regulatory regime;

• Advising across a range of other regulated sectors including electricity and renewables;

• Advising on a number of UK “Top 40 priority” infrastructure projects outside the water industry, including on nationally 
significant infrastructure projects procured in the utilities sector;

• Advising NAVs and retailers;

• Advising on complex construction matters and across all forms of construction contract on both a contentious and a  
non-contentious basis;

• Advising on complex planning matters; and

• Advising on land assembly and disposal issues.

We understand that post the Final Determination at PR19 budgets are challenged and the need for delivery is more critical  
than ever. We are set up to help the water industry meet these challenges. 

Meet the Team
If you have any questions, please contact our team.

Roseanne Serrelli – rserrelli@sharpepritchard.co.uk
Roseanne is a leading commercial and strategic legal adviser across central government departments, 
regulators, infrastructure providers and other public bodies. She is a procurement and commercial contract 
law specialist who deals in particular with PFI/PF2/PPP and construction contracts (NEC, PSC, JCT, FIDIC, 
ICE). Roseanne also advises on the law of security including terms within the insurance and bond market. 
Roseanne has a wealth of experience working in regulated sectors including recent work for regulators and 
water companies. She is one of the country’s leading experts on Energy from Waste transactions.

Steve Gummer – sgummer@sharpepritchard.co.uk
Steve has a range of projects experience working for lenders, sponsors, regulated utilities and public 
sector bodies. He specialises in complex renewable energy projects (including electricity, energy from 
waste, offshore wind and nuclear projects) to sewage, transport and water transactions. Steve advises on 
commercial structures, regulatory arrangements, delivery models and projects documentation. In recent years 
he has advised national regulators in the water and electricity sectors as well as regulated water undertakers 
and regulated electricity generators and transmission companies. He has also recently advised a local 
authority in respect of a bespoke arrangement for its district heating network.

Nicola Sumner – nsumner@sharpepritchard.co.uk
Nicola is head of Sharpe Pritchard’s infrastructure group and specialises in advising on procurement, PPP and 
large scale infrastructure projects. She is recognised in both Legal 500 and Chambers UK for her expertise 
in complex procurement. Nicola is experienced in advising on both PCR 2015 and UCR 2016 regimes. She 
has advised across the regulated and government sectors on a number of high profile utilities procurements, 
notably advising on the procurement aspects of the Thames Tideway Tunnel ‘super sewer’ project.
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Peter Collins – pcollins@sharpepritchard.co.uk
Peter advises public and private sector clients on corporate finance and company law matters, specialising 
in the creation of tailored commercial delivery structures, including joint ventures. He also has considerable 
corporate finance experience and advises clients on company acquisitions and disposals, private equity 
and venture capital investments, fundraisings, refinancing arrangements, group reorganisations, board 
governance matters and shareholder issues. Peter also advises regularly on commercial contracts, State  
aid and public procurement matters.

Jo Pickering – jpickering@sharpepritchard.co.uk
Jo heads up the firm’s real estate department and specialises in acting for public bodies in significant large 
scale and high profile redevelopment and regeneration projects, complex landlord and tenant negotiations 
and land development joint ventures. She has worked alongside members of our infrastructure team advising 
on property related aspects of energy, waste, rail and other large scale strategic infrastructure projects. She 
is frequently asked to assist at the very early feasibility stages of such projects to advise on available delivery 
models and options for securing site assembly and title rectification. Jo is a recognised practitioner in the field 
of real estate in Chambers UK 2019.

Juli Lau – jlau@sharpepritchard.co.uk
Juli is a public procurement and contracts specialist with particular expertise in infrastructure projects, 
covering the fields of waste, energy and utilities. She has acted for public authorities on a number of PPP/PFI 
projects and is experienced in advising on industry standard construction contracts, commercial contracts, 
and public procurement law. Recently she has significant experience advising both a water utility company on 
its development of a major strategic water resource, working as part of a multi-disciplinary consultancy team 
and providing legal and procurement advice in respect of a nationally significant infrastructure project in the 
water sector as part of the Project’s in-house legal team. Her particular focus was the procurement of enabling 
works and services for the main tunnel construction, mostly utilising the NEC3 suite of contracts and drafting 
bespoke contracts where appropriate.

Emyr Thomas – ethomas@sharpepritchard.co.uk
Emyr is a parliamentary and planning law specialist who has advised clients from the private and public sectors 
on a number of nationally significant infrastructure projects, including Wylfa Newydd Nuclear Power Station, 
Thames Tideway Tunnel, Able Marine Energy Park and the Rookery South Resource Recovery Facility. He is 
recognised by the leading directories as an expert in this field with the latest edition of Chambers UK describing 
him as a “go-to” practitioner.

Justin Mendelle – jmendelle@sharpepritchard.co.uk
Justin advises on all aspects of construction law, from major infrastructure and development projects to town 
centre regenerations. He also advises on all manner of construction disputes, is a recognised adjudication 
specialist, and is regularly engaged in mediations, arbitrations, expert determinations and litigation. Justin 
also advises on procurement law and has a detailed and practical knowledge and understanding of all EU 
procurement routes. He is enormously experienced in delivering projects through competitive dialogue, the 
competitive procedure with negotiation and the restricted procedure. He is not only fully conversant with the 
relevant rules and practices, but is very well versed in market positions and understands how to get projects 
delivered (he has extensive experience in the utilities sector).

Charlotte Smith – csmith@sharpepritchard.co.uk
Charlotte is an associate in our technology and data team and regularly advises public sector bodies, 
including local authorities and regulators, on data protection matters. Charlotte also has previously advised 
a private sector technology provider on a contract for water meter technology and analytics. She has 
experience of advising on data processing and data sharing agreements, customer privacy notices and 
the responsibilities of controllers and processors. Charlotte has worked alongside our infrastructure team, 
recently providing advice on a data sharing agreement for a large scale construction project. Charlotte has 
also previously been seconded to a water utility company providing support on a large infrastructure project.

Allan Owen – aowen@sharpepritchard.co.uk
Allan has advised regulated bodies, local government authorities, and regulators. He has experience advising  
on regulatory principles, PPP, procurement, construction, district heating and commercial contracts matters. Allan 
has also been seconded full-time in to a local authority for a period of six months where he advised on a range of 
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Urban Waste Water Treatment Regulations 1994 
Regulate the collection and treatment of waste water from  
homes and industry. Water companies will need to design, 

construct and operate wastewater treatment works for  
sufficient performance in its area. 

S94 WIA 1991
Every water company has the duty to provide, improve, empty 

and extend the public sewer system to ensure that the area  
is and continues to be effectually drained. 

S37 WIA 1991 
Every water company has the duty to develop and maintain  

an efficient and economical system of water supply. 

Conservation of Habitats and  
Species Regulations 2017 

Implement the Habitats Directive and the Birds Directive, 
requiring water companies to complete measures to protect the 

biodiversity of natural habitats, wild plants and wild birds.

Marine Strategy 
Regulations 2010 

Requires the co-operation of 
water companies in the protection 

of the marine environment and 
achievement of good environmental 

status in marine waters. 

Water Supply (Water 
Quality) Regulations 2018 

Regulate the quality of water 
supplied by water undertakers 
primarily in Wales for human 

consumption for the protection  
of human health. 

Countryside and Rights  
of Way Act 2000 

Water companies should have regard 
for the conservation and enhancement 

of the natural beauty of an area. 

Water Act 2014
Amends the WIA 1991 and 
requires Ofwat and water 

companies to further the resilience 
objective, promote long-term 
planning and investment and 

increase efficiency in water use. 

Flood and Water 
Management Act 2010

Duty on water companies to co-
operate in the exercise of companies’ 

effectual drainage functions. 
Companies must act consistently with 

national flood and coastal erosion 
risk management strategy. 

EU Invasive Alien Species 
Regulation 2014

Water companies should control, 
eradicate or manage invasive  

non-native species (INNS) to prevent 
spread and identify risks posed.

The Drinking Water 
(Undertakings) (England and 

Wales) Regulations 2000
Specify the requirements that must be 
satisfied before an undertaking given 

by a water company may be accepted 
by the relevant enforcement authority 
under section 19(1)(b) of the Water 

Industry Act 1991.

Marine and Coastal  
Access Act 2009

Places a duty on water companies to 
further the conservation objectives 
of MCZs, including the review of 

permits that pose a threat to a MCZ. 

Water Industry Act 1991 
Water companies are required 
to prepare Water Resources 

Management Plans and Drought 
Plans to show how they will 
manage and develop water 

resources to supply customers.

Water Environment 
Regulations 2017 

Establish a legal framework  
for managing the water 

environment including monitoring 
water bodies and setting 
environmental objectives.

Reservoirs Act 1975 
Duty on reservoir undertakers  

to register a reservoir and 
to observe and comply with 

inspection, maintenance and 
record keeping requirements. 

Environmental Damage 
(Prevention and Remediation) 

Regulations 2015
Places a duty on water companies  

(as operators) to prevent and remedy  
any environmental damage caused  

by their activities. 

Environmental Impact 
Assessment (Land 

Drainage Improvement 
Works) Regulations 1999

Requires an environmental impact 
assessment for certain activities 
to determine the likelihood that 

a proposed project will have 
significant environmental effects.

Wildlife and  
Countryside Act 1981

Requires water companies to take 
reasonable steps to further the 

conservation and enhancement of SSSIs.

Water Resources Act 1991
Makes it a requirement for a water 
company to have an abstraction 

licence to take water from surface 
waters to groundwater.

Natural Environmental  
and Rural Communities 

Act 2006 
Places a duty on water companies 

to have regard to conserving 
biodiversity. 

Water Supply (Water 
Quality) Regulations 2016 

Require water companies to 
safeguard drinking water quality 
and to establish Drinking Water 

Protected Areas.

Environmental obligations that apply to undertakers
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