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However, I inherit a strong and
vibrant firm, thanks in no small part
to the leadership of Alastair Lewis
and Julia Rudin over the last
three years.
My thanks in particular go to Alastair
as outgoing Senior Partner for his
calm and steady stewardship of
Sharpe Pritchard. I look forward to
working closely with Julia Rudin who
continues as our Managing Partner.

If you do have further questions or
need further support, I would urge
you to get in touch with us. Lean on
us. We are fully operational and here
to support you as and when you
need us.
In the meantime, our teams
across the firm will continue to
provide the high level of expertise,
professionalism and service you
have come to expect from all of
us here at Sharpe Pritchard.
We are well-positioned to weather
this current storm and we look
forward to working with you both
now and in the future.

Justin Mendelle
Senior Partner

In this special edition of Sharpe
Focus, we aim to provide helpful,
constructive and expert legal insight
tailored for our clients affected by
the COVID-19 pandemic.
The nature of any publication is that
we cannot possibly address every
legal implication which may be
facing you at this time.
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Partner, Alastair Lewis, and
Paralegal, Oliver Slater, look at the
repercussions of the emergency
powers and how they will affect
local authorities across England.
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The Coronavirus Act 2020 (the
“Act”) obtained Royal Assent
on 25 March and introduces
a number of temporary
emergency measures to
deal with a range of issues
associated with the ongoing
COVID-19 pandemic. The
Government’s Explanatory
Notes say that the Act aims
to combat the virus by:
• Increasing the health
and social care workforce
• Easing the burden on
frontline public services
• Containing and slowing
the spread of the virus
• Assisting the death
management system
• Supporting individuals
and business
This entry looks in greater detail
at what the Act means for local
authorities in terms of powers
and exemptions granted.
Broadly speaking, we address
three key parts of the Act with
implications for local authorities:
• Local authority care
and support
• Temporary measures in
respect of education and
childcare provision
• The transportation, storage
and disposal of dead bodies
Commentary on other aspects
of the Act, including postponed
elections and local authority
meetings, can be found
elsewhere in this edition or may
be covered in later bulletins.

Schedule 12: Local Authority Care and Support
Part 1 of Schedule 12 to the Act was brought into force by
the Secretary of State on 31 March 2020. Local authorities
will consequently see their statutory duties to deliver certain
social care standards relaxed so that they are not penalised
for redirecting resources towards combating COVID-19 or
losing workforce to sickness.
As the Explanatory Notes say, the effect of Schedule 12
is that various duties on local authorities in Part 1 of the
Care Act 2014 to assess needs for care and support, and
to meet those needs, are replaced with (a) a duty on local
authorities to meet needs for care and support where not
to do so would be a breach of an individual’s human rights,
and (b) a power to meet needs in other cases. Duties on
local authorities to meet eligible needs under sections 18,
19 and 20 of the Care Act 2014 are replaced by a duty
to meet needs for care and support where failure to do
so would breach an individual’s human rights and local
authorities have a power to meet other needs.
The effect of this legislation is therefore to allow local
authorities to prioritise the provision of care to those
individuals with the most acute needs, as opposed
to having to meet all eligible assessed needs as was
previously required. The purpose of relaxing these duties
is not to automatically trigger a reduction in care provision,
but to allow authorities to take swift action in the event of
crisis without fear of legal consequence, thus mitigating
the negative impacts of unavoidable prioritisation.

Local authorities should be mindful that
the Act allows the Secretary of State to
issue guidance about how the new functions
should be exercised. At the time of writing,
he is yet to do so.
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Schedules 16 and 17: Education
and Childcare Provision – Closure
and Continuity

Schedule 28: Transportation,
Storage and Disposal of
Dead Bodies

Schedules 16 and 17 are to come
into force on a day to be appointed
by a Minister (at the time of writing,
this had not been done). Local
education authorities should note
that, if brought into force, the Act
will temporarily waive the following
duties in respect of the provision
of education and childcare:

The Government has put on record
its concern that the country’s capacity
to store dead bodies could be tested
and ultimately exceeded as a result
of the COVID-19 pandemic. To ensure
bodies are not stored for longer than
they should be, the Act would allow
the Secretary of State to grant local
authorities wide-ranging powers
with regard to the handling of
dead bodies.

• The duty to arrange for exceptional
provision of education under section
19 of the Education Act 1996
• The duty to issue school
attendance orders under section
437 of the same
• The duty to provide suitable post16 education and training under
section 15ZA of the same
• The duty to prepare a statement
in respect of a maintained school
that in the opinion of the Chief
Inspector requires special measures
or significant improvement under
section 15 of the Education Act 2005
• The duty to secure early years
provision free of charge under
section 7 of the Childcare Act 2006
As well as waiving the duties listed
above, the Act could be used to confer
additional powers on local authorities
in respect of education and childcare.
Under Schedule 16, local authorities
may be authorised to exercise specific
ministerial functions, such as the
power to issue temporary closure
and opening directions. Whether the
Secretary of State opts to devolve
these functions remains to be seen.

General: expiry of powers
The Act has an expiry date of
two years after commencement but
individual provisions may be extended
by way of statutory instruments made
by Ministers where appropriate.
The Act will also be reviewed by
Parliament every six months (assuming
it is sitting or has alternative remote
facilities in place).

If brought into force, Schedule 28
of the Act would give the Secretary
of State the power to allow local
authorities to direct persons “to do
anything calculated to facilitate the
transportation, storage or disposal
of dead bodies”.
It has been suggested that this power
could be used to direct crematoriums
to extend their operating hours and
cease to conduct services. Other
possible uses include directing how,
where and when bodies should be
disposed of and commandeering
private vehicles or property for
public use.
Local authorities should remain
mindful that, when exercising this
new power, they must have regard
to the deceased’s wishes or religious
beliefs in respect of body disposal,
if those wishes or beliefs are known.
Authorities should also note that
central government can step in if
a local authority fails to exercise
its new powers properly.

Alastair Lewis
Partner

020 7405 4600
alewis@sharpepritchard.co.uk

Oliver Slater
Paralegal

020 7405 4600
oslater@sharpepritchard.co.uk
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ELECTIONS POSTPONED
Partner and election law expert, Emyr Thomas, and Trainee Solicitor, Christos Paphiti, review the
postponement of elections due to be held in 2020 and explain how provision has been made within
the Coronavirus Act to ensure returning officers and their staff are protected from a breach of duty.

Introduction
The Prime Minister announced on
13 March that the elections scheduled
for 7 May 2020 would be postponed
for a year. The decision to postpone
was taken following advice from
the Government’s medical experts
in relation to the response to the
COVID-19 virus.
Since there is no legislative power to
postpone these elections, provision
was included in the Coronavirus Act
2020 (the “Act”). The Act also covers
how other elections and referendums
should be dealt with.
Postponement of 2020 elections
Section 60 of the Act postpones the
elections which were scheduled to
take place this May until Thursday
6 May 2021. The affected polls are:
• Polls for the election of
councillors for any local
government area in England

The section extends the term of office
for local government councillors who
were due to retire after the scheduled
elections in 2020 until after the
postponed elections in 2021.
It also reduces the term of office for
councillors returned at the postponed
election in 2021 to three years, with
a retirement date after the election
in 2024.
This is to ensure that their terms
align with the existing election cycles.
Similarly, those elected at the other
polls on 6 May 2021 – i.e. the Mayor of
London, London Assembly members,
elected mayors of local authorities,
elected mayors of combined
authorities and Police and Crime
Commissioners – will serve
three years rather than four.
Again, this is to maintain
the existing elections cycle.

• The poll for the election of the
Mayor of London and London
Assembly
• Polls for the election of mayors
of local or combined authorities
in England
• Polls for the election of Police
and Crime Commissioners in
England and Wales
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Power to postpone other elections
and referendums
Section 61 provides a power for
the Secretary of State or Minister for
the Cabinet Office to postpone, by
regulations, other “relevant” elections
and referendums which are not
covered by section 60.
This section states that a “relevant”
election or referendum is one for which
the poll falls in the period between
25 March 2020 and 5 May 2021 and
which is within one of the categories
of election or referendum set out in the
section. These categories include byelections in respect of:
• Local authorities in England
• The Greater London Assembly
• The office of the London Mayor
• The office of an elected mayor
• The office of a Police and Crime
Commissioner.
The categories of referendum include
referendums on neighbourhood
development plans under the Town
and Country Planning Act 1990,
council tax referendums under the
Local Government Finance Act 1992,
and a referendum following a petition
under the Local Government Act 2000.
Power to postpone recall petitions
The Recall of MPs Act 2015 provides
for the recall of MPs in certain
circumstances; for instance, if an MP
is convicted in the UK of an offence
and receives a custodial sentence, if
the House of Commons orders the
MP’s suspension from the service
of the House for a certain period, or
if an MP is convicted of an offence
under section 10 of the Parliamentary
Standards Act 2009 (i.e. for providing
false or misleading information for
allowances claims).
Once one of the recall conditions is
met, the Commons Speaker must
give notice to the “petition officer”
(i.e. the acting returning officer) in

the MP’s constituency that a condition
for opening a recall petition has been
satisfied.
Unless it is not reasonably practicable
to do so, the petition officer must
designate the tenth working day after
receipt of the Speaker’s notice as
the start of the petition period. From
the start date, it will be open for six
weeks. For the recall to succeed, 10%
of eligible registered voters must sign
the petition. If the 10% threshold is
reached, the Speaker is notified, the
MP’s seat becomes vacant, and a
by-election is required.
Section 62 of the Act relaxes the duty
on the petition officer in respect of
the designation of the first day of the
six-week petition period. Under this
section, the petition officer is required
to designate a working day falling no
later than 6 May 2021. This therefore
relaxes the timetable for cases where
a Speaker’s notice has been given but
the beginning of the six-week petition
period has not yet been designated.
This section also provides for the
situation where the petition officer
has designated a day for the
beginning of the petition period,
and that day falls between 25 March
2020 and 5 May 2021. In such a
situation, the Secretary of State or
the Minister for the Cabinet Office
may by regulations provide that the
designated day is postponed until
a date specified in the regulations
(falling no later than 6 May 2021).
Elections and referendums
due to be held in England after
15 March 2020
By section 63 of the Representation
of the People Act 1983 (the “RPA”),
it is an offence for a returning officer
to breach his or her statutory duties.
This could include not conducting
a poll that the returning officer is
required by law to conduct.
Section 59 of the Act concerns
elections or referendums which are
required to be held in the period

beginning on 16 March 2020 (i.e.
the Monday after the Prime Minister
made his statement about postponing
elections) and ending a month after
Royal Assent, but which are not held
during that period.
The main purpose of the section is
to remove any criminal liability that
could otherwise be incurred under
section 63 of the RPA by returning
officers or their teams for breach of
their official duties in connection
with the failure to hold the poll.
Comment
It is difficult to see how running a
poll during the current COVID-19
lockdown would be consistent with
Government guidance on staying at
home. Doing so could threaten the
health of administrators, electors
and, of course, candidates and their
teams. Postponement was inevitable.
We can only hope that a further
postponement is not necessary.

Emyr Thomas
Partner

020 7405 4600
ethomas@sharpepritchard.co.uk

Christos Paphiti
Trainee Solicitor

020 7405 4600
cpaphiti@sharpepritchard.co.uk
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PERMITTED DEVELOPMENT
RIGHTS ALTERED
Associate, Emily Knowles, and Trainee Solicitor, Anna Sidebottom, examine how the emergency
measure introduced in response to the COVID-19 outbreak will affect permitted development
rules for pubs and restaurants wishing to operate a hot food takeaway service.
Pubs and restaurants are now able
to operate as hot food takeaways
under changes to permitted
development rules brought into
force on 24 March 2020.
The Town and Country Planning
Act (General Permitted Development)
(England) (Amendment) Order 2020
follows a series of announcements
by the Government to support
businesses forced to close amid
the current so-called “lockdown”.
Previously, planning permission
was required for businesses
operating as restaurants under Use
Class A3 (which permits the sale of
food and drink for consumption on
the premises only) and pubs under
Use Class A4 (pubs, wine bars and
other drinking establishments) to
carry out a change of use to a hot
food takeaway under Use Class A5
(which permits the sale of hot food
for consumption off the premises).
Under this new secondary
legislation, change of use is
permitted without having to
obtain full planning permission.

Local planning authorities should
act now to put in place monitoring
of change of use and prepare for a
potentially high volume of notifications.

Emily Knowles
Associate

020 7405 4600
eknowles@sharpepritchard.co.uk

Anna Sidebottom
Trainee Solicitor

020 7405 4600
asidebottom@sharpepritchard.co.uk

The new permitted development
rights are time limited, allowing
for a temporary change of use for
a period of up to 12 months. The
rules do not apply to the sale of
alcoholic drinks, which will be
subject to existing licensing laws.
Businesses are required to tell the
local planning authority when the
new use begins and ends.
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Associate, Emily Knowles,
examines guidance issued by
the Planning Inspectorate in
respect of site visits, hearings,
inquiries and events.
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Commentary

Following the introduction on 24 March 2020 of stricter
measures by the government to help combat the spread
of COVID-19, the Planning Inspectorate has announced
measures in response relating to all site visits, hearings,
inquiries and events.
The key message is that, from 25 March 2020, no site visits,
hearings or inquiries will take place until further notice. These
measures effect (among others) planning appeals, Nationally
Significant Infrastructure Project (‘NSIP’) hearings/events,
compulsory purchase inquiries, and local plan examinations.
Three separate detailed guidance notes have been produced
and can be found here. The thrust of the guidance is that, while
site visits etc. have been cancelled, the Planning Inspectorate
are carefully considering if any work can be carried out and
to what extent technological solutions can be utilised.
For the most part this will be decided on a case by case
basis and therefore the advice is to contact the relevant
case/programme officer and check the specific webpages
where relevant.
In respect of planning appeals the Planning Inspectorate
will consider if there are any types of case for which a site
visit is unnecessary. Further, in some cases which were
proceeding by way of a hearing, the Inspector may invite
parties to consider whether written submissions could be
used instead. In this way some planning appeals would be
able to continue.

Given the uncertainty as to the length
of time for which the Government’s
new measures will be in force, it is
almost impossible to predict the
level of disruption to the Planning
Inspectorate’s services.
The effect will clearly be felt not just
on those cases which have already
commenced, but also throughout the
year as the knock-on effects of the
measures will become clear.
Whilst the Planning Inspectorate,
along with all sectors of society look to
technology as an answer, or at least an
aide, to some of the problems caused
by COVID-19, it is difficult to see to
what extent technology will assist when
it comes to public inquiries which
involve not just the local planning
authority and developers (who are
likely to be legally represented
and able to cope with replacement
measures) but unrepresented
members of the public who have a
legal right for their voice to be heard.
This issue is accepted in the
published guidance and will be
considered and tackled on a case
by case basis for the time being.

The Planning Inspectorate has confirmed that the examination
process into NSIPs will continue in writing where possible
and there is hope that delays will be minimised given that
much of the examination process is written in any event.
There is also a suggestion that timetable changes may be
agreed and deadlines extended, although this would be on
a discretionary basis and would be project specific.
Whilst some steps can be taken to continue the local plan
examination process (for example pre and post-hearing
steps) any decisions will be at the discretion of the Inspector
and it is unlikely that many plans will be progressed during
this period.
Whilst the Planning Inspectorate hopes to make use of
technology, the number of participants involved in a local
plan examination, as well as the legal right to appear before
the examiner and the conversational nature of the process
means that the usefulness of technology will be limited.

Emily Knowles
Associate

020 7405 4600
eknowles@sharpepritchard.co.uk
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Partner, Alastair Lewis,
summarises the provisions of
the Local Authorities and Police
and Crime Panels (Coronavirus)
(Flexibility of Local Authority and Police
and Crime Panel Meetings) (England
and Wales) Regulations 2020.
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Overview
These regulations came into force on
4 April 2020. They apply to meetings
taking place before 7 May 2021
(which could be brought back to an
earlier date if the existing restrictions
are relaxed).
Local authorities have been awaiting
the publication of the regulations
eagerly since the Coronavirus Act
was passed, so this article has been
put out promptly, and therefore draws
heavily on the Government’s own
Explanatory Notes.
The regulations enable local
authorities to hold meetings remotely
including by (but not limited to)
telephone conferencing, video
conferencing, live webcast,
and live interactive streaming.
The regulations also remove the
requirement for local authorities to
hold annual meetings, and to enable
requirements for public and press
access to local authority meetings
and associated documents to be
complied with through remote
means and website access.
The regulations apply (among
others) to county councils, district
councils, combined authorities,
parish councils, joint committees
constituted to be a local planning
authority, joint waste authorities, fire
and rescue authorities and national
park authorities. The regulations
apply to meetings of a local authority,
an executive of a local authority, a
joint committee of two or more local
authorities, and a committee or subcommittee of any of those bodies.

• Local authorities have the flexibility
to hold meetings at any time of
day and on any day, to alter how
frequently meetings can be held
and to move or cancel meetings
without requiring further notice.
• Meetings can be held remotely.
For the purposes of any statutory
requirement, members of the
local authority will be considered
as attending a meeting if they
can hear, and where practicable
see, and be heard and, where
practicable, be seen by other
members and the public. This
allows for meetings to be held
by remote means including via
telephone conferencing, video
conferencing, live webchat and live
streaming. The “where practicable”
wording is important because it
means that it is not an absolute
requirement that every participant
can be seen all the time, even
when they are speaking. Those
who are now getting used to video
conferencing will know that is
practically impossible to achieve.
• Local authorities can make
standing orders about remote
attendance at meetings in relation
to voting, access to documents
and facilities that can be employed
to allow the meeting to be held
remotely to suit their own
circumstances.

Summary of main regulations

• The “place” at which a local
authority meeting is held is not
confined to the council building.
The “place” may be where the
instigator or arranger of the meeting
is, or electronic, digital or virtual
locations such as internet locations,
web addresses or conference call
telephone numbers. It could be
an officer’s or member’s home.

• Local authorities can determine
not to hold their annual meeting.
So full council meetings that
were scheduled in the mandatory
March to May period can now be
postponed.

• Requirements for a meeting being
“open to the public” are satisfied
by a local authority holding the
meeting remotely. This enables
local authorities to facilitate and
hold remote meetings outside of

the council offices and/or remotely
and allows for members of the
public to attend remotely.
• Where documents must be “open
to inspection”, this is satisfied by
the documents being published on
the council’s website. Documents
include notices, agendas, reports,
background papers, minutes etc.
The publication, posting or making
available of documents at council
offices includes publication on the
website of the council, or in the
case of a parish council, on their
principal council’s website.
• Where the annual meeting is
not held, the appointments which
would normally be dealt with at
the meeting will continue until
the next annual meeting of the
authority or when the local authority
determines, providing continuity
of membership.
Local authorities should study the
regulations in full to consider the
effect on their forthcoming meetings,
and we can advise more fully should
it be required. The regulations can
be found here and the explanatory
notes here.

Alastair Lewis
Partner

020 7405 4600
alewis@sharpepritchard.co.uk
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Partner, Mari Roberts, and
Trainee Solicitor, Sarah Rhodes,
review the measures being put in
place to ensure that courts can
continue to function without the need
for participants to attend in person.
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The outbreak of COVID-19 is likely
to have a significant impact on the
operation and day-to-day running
of the judicial system. In such
unprecedented and challenging
times, the Government has expressed
the need to do everything possible to
keep the courts running and minimise
disruption. Many users of the judicial
system will be wondering what this
translates to in practical terms.
The purpose of the new legislation
The relevant provisions of the
Coronavirus Act 2020 (the “Act”)
can be found at sections 53 to 57,
Schedules 23 to 27 and Schedule
29. Whilst existing legislation already
makes some provision for the use of
‘live links’ in certain court proceedings,
the new legislation is intended to
expand the use of audio and video
technology.
The principle aim of these
modifications is to ensure that justice
remains open and accessible to all
notwithstanding the restrictions to
people’s freedom of movement
and their corresponding ability
to attend court in person.
Key effects of the new legislation
1) Expansion of the use of video
and audio technology in criminal
and other proceedings
The Government has
expanded the availability of
telecommunication technology
in criminal hearings (Schedule
23) and preliminary, sentencing
and other enforcement hearings
relating to criminal proceedings
(Schedule 24).
Some of the key provisions set
out in the Act which amend the
Criminal Justice Act 2003 can
be summarised as follows:
• The court may make a direction
to allow any person involved
in a criminal trial to take part in
eligible proceedings through
a live audio or video link
(excluding members of the jury)

• A person taking part via audio/video
link will be treated as complying with
the requirement to attend court
• Existing legislative provisions are
modified so that they identify general
participation in court proceedings
and not just the provision of
evidence via audio/video link
• ‘Live links’ in the context of these
hearings would also include audioonly hearings. It will be possible for
certain proceedings to be conducted
solely by audio or video link
• Courts are to retain safeguards
on the making of a live link direction
and are only to make the direction if:
- It is satisfied that it is in the
interests of justice to do so; and
- The parties to the proceedings
have been given the opportunity
to make representations (specific
conditions apply if in relation to
a youth offending team)
The court must also consider all
circumstances of the case before
deciding to give a direction. The list
of circumstances has been modified
by the Act to include:
“(a) In the case of a direction relating
to a witness –
(i) The importance of the
witness’s evidence to the
proceedings
(ii) Whether a direction might
tend to inhibit any party to the
proceedings from effectively
testing the witness’s evidence
(b) In the case of a direction
relating to any participant in
the proceedings –
(i) The availability of the person
(ii) The need for the person
to attend in person
(iii) The views of the person
(iv) The suitability of the facilities
at the place where the
person would take part in the
proceedings in accordance
with the direction

(v) Whether the person will
be able to take part in the
proceedings effectively if he or
she takes part in accordance
with the direction.”
There are restrictions on the use
of live audio links in the following
circumstances:
- Bail provisions
- Acceptance of a guilty plea
- Unfitness to plead
- Dealing with a person
in contempt of court
- Enforcement proceedings
- Imposition of prison/detention
penalty in default of paying a fine
2) Access of the public to
proceedings
The new legislation aims to
ensure that the judicial system
remains accessible to members
of the public.
Schedule 25 modifies the existing
provisions of the Courts Act 2003
and the Tribunals, Courts and
Enforcement Act 2007. The key
points to note are as follows:
• The court may direct that
proceedings can be broadcast
in the manner specified by
the direction so that members
of the public can see or hear
proceedings taking place solely
by video or audio link
• The court may make a recording
to enable the court to retain a
record of the proceedings
• New criminal offences have
been created to deal with
any unauthorised recording
of broadcasts or live link
transmissions of wholly video
or audio court proceedings.
A recording or transmission
is unauthorised unless it is
authorised by the court in
which the proceedings are
being conducted or by the
Lord Chancellor
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These provisions will apply to
the Court of Appeal, High Court,
Crown Court, County Court, Family
Court and Magistrates’ Court.
3) Live links in specific proceedings
in the magistrates’ court
The Act also modifies the
Magistrates’ Court Act 1980
to enable the use of live links in
appeals against requirements and
restrictions imposed on a person
who has potentially contracted
the coronavirus (Schedule 26).
This type of proceeding will be
conducted wholly as a video
proceeding unless otherwise
directed by the court.
Possession proceedings
Schedule 29 of the Act makes
amendments to the provisions in
effect in various Acts relating to the
notices which must be served prior
to the issue of possession claims.
The amendments cover both
residential and commercial lettings
and apply to England and Wales
(notwithstanding that some of these
matters are devolved to the Welsh
authorities).
There are amendments to the
provisions in the Housing Acts
governing service of pre-action
statutory notices on secure, assured
and assured shorthold tenants which
extend the relevant time periods set
out in the notices for most residential
tenancies from one month to three
months. Schedule 29 also amends
notice provisions as set out in the
Rent Act 1977 and Protection
from Eviction Act 1977.
As from 27 March 2020, all
ongoing possession proceedings
are suspended for 90 days. No new
possession claims will be processed
during this period either. The 90 days’
period may also be subject to further
extensions.

Other developments
HM Courts and Tribunals Service
(‘HMCTS’) has been issuing daily
summaries as to how the Courts
have been operating. The Crown
and Magistrates’ Courts have only
been covering urgent work and
physical hearings are being avoided
wherever possible. Hearings in the
High Court in London have been
conducted remotely.
As of 30 March 2020, the emergency
priority courts scheme came into
effect. Under the scheme, 157 priority
court and tribunal buildings will
be open for essential face-to-face
hearings. Details of the Courts which
remain open are available online via
this link, along with details of the
124 Court buildings which are still
staffed by key workers, including the
judiciary, but not open to the public.
HMCTS has said that the

‘staffed courts’ will support
video and telephone hearings,
progress cases without hearings
and ensure continued access
to justice.

HMCTS has published guidance
on security, cleaning and social
distancing arrangements and on the
use of telephone and video hearings.
Going forward, legal commentators
have expressed concerns that Crown
Courts will be able to implement
‘suitable arrangements’ to ensure
distancing in court settings.
The Lord Chancellor has also noted
that delays will impact participants
including witnesses and victims “who
will have to wait longer to see justice
delivered in their cases”.

Mari Roberts
Partner

020 7405 4600
mroberts@sharpepritchard.co.uk

All other court buildings are
temporarily closed.
To ensure the principle of open
justice, media and members of the
public will be able to attend priority
court hearings in person, if safe to do
so in line with Public Health guidance.

Sarah Rhodes
Trainee Solicitor

020 7405 4600
srhodes@sharpepritchard.co.uk

Where this is not possible, judicial
consideration will be given to them
joining a hearing remotely or being
provided after the hearing with a
transcript.
Conclusion
This is an evolving situation. The
Government hopes that the Act might
go some way towards ensuring that
courts ‘can continue to function and
remain open to the public, without
the need for participants to attend
in person’.
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PROCUREMENT
PROCESSES
Partner, Sally Stock, and Trainee Solicitor, Christian Grierson, explore the issues which may arise
on existing contracts, new procurements, and on-going procurements, and some of the tools
available within the legislative framework to address them.
The impact of COVID-19 on
businesses is significant, with
many forced to suspend operations
or even become insolvent. While
public sector contracting authorities
are working hard to minimise the
disruption to services, they will
need to be able to move quickly
to respond to the changing
pressures on their contractors.
At the same time, contracting
authorities must continue to adhere
to the Public Contracts Regulations
2015 (the “PCR 2015”), and utilities
to the Utilities Contracts Regulations
2016 (the “UCR 2016”) (together,
the “Regulations”) for current
and future contracts.
Existing contracts: Modification
of contracts during their term
Not substantial and ‘de minimis’
modifications (Regulation 72 PCR
2015 / Regulation 88 UCR 2016)
In response to the impact of
COVID-19, a contracting authority
may wish to modify an existing
contract, for example to extend it or
tailor it to respond to current needs.

contract; do not introduce
conditions that, had they been
part of the initial award procedure,
would have changed who bid or
won the contract
• Do not extend the scope
of the contract considerably
to encompass services not
initially covered
• Do not alter the economic
balance in favour of the supplier
in a manner not provided for in
the original contract

If the contract includes a review
clause which provides for the
extension of the contract
in clear, unequivocal and
precise terms in the initial
procurement documents
this can be invoked to
avoid undertaking a
new procurement
procedure. A
general variation
clause will not
be sufficient.

The Regulations also permit
modifications whose value is below
the thresholds and percentages
described in Reg 72(5) PCR (Reg
88(4) UCR), and where a change
of contractor cannot be made for
economic or technical reasons
(Regulation 72(1)(b) PCR /
Reg 88(1)(b) UCR).
Express Review Clauses (Regulation
72(1)(a) PCR / Reg 88(1)(a) UCR)
When considering varying a public
contract in response to an impact
caused by COVID-19 the first
action should be to consider
the contract wording.

The Regulations permit making
modifications which are not
“substantial” within the meaning
of Reg 72(8) PCR (Reg 88(7) UCR),
for example they:
• Are not materially different
in character from the original
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Changes due to unforeseeable
circumstances (Regulation
72(1)(c) PCR / Reg 88(1)(c))
Has the need for the modification
been brought about by
unforeseeable circumstances?
The Cabinet Office’s Procurement
Policy Note (PPN) 01/20 (18 March
2020) recognises that the COVID-19
situation is so novel that its
consequences are not something
that authorities should have
predicted. Consequently, it is likely
but not guaranteed that this limb
of the requirement will be satisfied
in a modification necessitated by
COVID-19.
PPN 02/20 (20 March 2020) provides
suggestions for modifications and
other measures which may need to
be taken in respect of contractual
payment provisions, to address
COVID-19 financial consequences
for suppliers.
Further information on the PPNs
can be found here.
Does the modification alter the
overall nature of the contract?
Authorities should consider each
specific case and whether the
suggested contract modification
will render the contract significantly
different overall to its original form.
Is the increase 50% or less than
the original price?
This requires a simple comparison of
the cost of the modification against
the original contract price. There is
no 50% threshold in Reg 88 UCR.
Where a Council relies on
Regulation 72(1)(c) (or Reg 72(1)
(b)) they must publish a notice in
the official journal setting out the
details of the modification and
the justification for so doing.

Where a new award is required
urgently:

and that Regulation 32(2)(c) may
be relied upon.

Part 1: Negotiated Procedure
without prior publication of a
notice (Regulation 32 PCR 2015 /
Regulation 50 UCR 2016)

However, the use of the negotiated
procedure without notice will
be rejected if, regardless of the
unforeseeable nature of COVID-19,
the urgent requirement for a contract
was in fact foreseeable. For example,
where a contract will be required
but not for a few months.

This permits the contracting
authority to negotiate a contract
with one or more providers without
any advertisement or competition.
Of particular relevance to the
COVID-19 crisis is the application
of Regulation 32(2)(c).
Is the direct award strictly
necessary?
The effects of COVID-19 are
far-reaching but the use of this
procedure may still not be justified
on the specific facts, and other
means – such as an accelerated
procurement – should also be
considered.
PPN 01/20 advises that the authority
must be reacting to a genuine
emergency; not planning for one.
Is there extreme urgency which
was unforeseeable, and which is
not attributable to the authority?
PPN 01/20 expressly recognises
the severity of the COVID-19 crisis

Time limits cannot be complied with
Case law guidance suggests that
if there is sufficient time to act
using an accelerated procedure,
the use of Regulation 32(2)(c) will
not be permitted.
Practical Guidance from PPN 01/20
Authorities should keep a written
justification that satisfies these
tests and continue to carry out a
separate assessment of the tests
before undertaking any subsequent
or additional procurement to ensure
that they are all still met. They
should also limit requirements in
these procurements to only what is
absolutely necessary both in terms
of what is being procured, and the
length of contract.
There are also further alternative
options under Regulation 32 PCR
2015.
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Part 2: Urgent Procedures
The procurement procedures under the Regulations can be accelerated where compliance with the normal time limits
are rendered impractical for reasons of urgency. As set out above the current facts of the COVID-19 pandemic are likely
to satisfy this requirement.
However, the need for the urgency must be directly related to the crisis, for instance a procurement for stationery which
is not related to the COVID-19 outbreak would not justify an urgent procedure just because it is being procured at the
same time as the outbreak.
The table below sets out the accelerated timescales.
Procurement Procedure

Minimum time Limit

Open (Urgent)

Minimum time for receipt of tenders from date contract notice sent

15

Restricted (urgent)

Minimum time for receipt of requests to tender (PQQ response) from the date the
contract notice sent

15

Minimum time for receipt of tenders from the date the invitation to tender sent

10

Minimum time for receipt of requests to tender (PQQ response) from the date the
contract notice sent

15

Minimum time for receipt of initial tenders from the date the invitation to tender sent

10

Competitive negotiated
(urgent)

Current procurement processes
Robust procurement documents will
contain wording which provides the
authorities flexibility to respond to the
changing circumstances during the
course of their procurements.
Where procurement documents are
now being prepared, it would be
prudent to:
• Permit the authority to abandon
the procurement;
• Allow for temporary suspension
of the procurement for any reason
without cost to the authority;
• Permit change in procurement
timetables;
• Permit a reduction of stages
(e.g. where there is a three-stage
gradual reduction of tenderers,
some authorities may find that

they now only have sufficient
applicants to run two stages);
• Permit a reduction of the minimum
number of tenderers (subject to
complying with the Regulations
on minimum numbers and
requirements); and
• Include clauses in proposed
contracts to reflect the parties’
agreement on allocation of risks
arising from COVID-19 and its
consequences.

Days

Sally Stock
Partner

020 7405 4600
sstock@sharpepritchard.co.uk

Summary
While contracting authorities and
utilities find themselves having to deal
with ever-changing scenarios and
urgent requirements, they can take
comfort in the measures available in
the existing Regulations, as well as
the additional guidance provided
by the Cabinet Office in its PPNs.

Christian Grierson
Trainee Solicitor

020 7405 4600
cgrierson@sharpepritchard.co.uk

At the time of going to press, the European Commission has issued guidance that lends support to the use, during the
COVID-19 outbreak, of accelerated timescales, and in certain circumstances the use of the negotiated procedure without prior
advertisement, under the public procurement regime.
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Senior Partner, Justin Mendelle,
and Associate, Helen Batter,
assess the impact of COVID-19 on
the construction industry and how
contracting parties can ensure their
best interests are properly protected.

Sharpe Focus 19

Introduction
Although the economic scale of
the coronavirus crisis is impossible
to predict with any certainty, the
pandemic will no doubt impact
business operations. With that in
mind, we turn our attention to how
contracting parties in the commercial
and construction industries can
protect themselves in existing
and future contracts.
What is Force Majeure?
Force majeure is an exceptional
event which is beyond the control
of a contracting party and which
makes performance of the contract
physically or legally impossible.
Force majeure clauses are used
to relieve contracting parties from
performance of their contractual
obligations. It should be noted,
however, that force majeure has no
recognised meaning in UK law and
will not be implied into a contract.
Therefore, the express drafting used
in a contract to define force majeure
events is critical to the clause’s
enforceability in the courts.
How have Commercial Contracts
Dealt with Force Majeure Events?
A contract may use wide drafting to
cover ‘events beyond the reasonable
control of the parties’ or ‘acts of
God’. However, contracting parties
should be wary of widely drafted allencompassing provisions. Express
reference to a ‘pandemic’ as a force
majeure event will provide more
certainty for a contractor.
It is important to look for the
concept (and not just a defined
term) of force majeure in clauses
such as ‘Compensation Events’ and
‘Relevant Events’ in construction
standard form contracts, or ‘Relief
Events’ in standard form PFI contracts
(where there are also often separate
force majeure provisions). It may be
that the decision made by the UK

Government to close businesses and
implement restrictions on day-to-day
life will fall within these definitions.
Ultimately, the party looking
to terminate or suspend the
contract must prove the outbreak
of coronavirus or an immediate
consequence of it, such as the
Government’s actions, falls within
the force majeure clause. As this
point is so far untested, a party
seeking to do so may face
legal challenge.
What are the Consequences
of a Force Majeure Event?
Even if a force majeure clause
applies, its enforcement may not
necessarily lead to termination of
the contract. Other consequences
can include suspension of the
contractual obligations for a period
of time, extensions of time or a
renegotiation of contractual terms.
How is Force Majeure dealt
with in Construction Contracts?
JCT
The standard position is that force
majeure is identified as a ‘Relevant
Event’ which may, subject to
compliance with notice provisions,
entitle the contractor to an extension
of time to complete its obligations.
However, the contractor is required
to use its best endeavours to prevent
delays. Failure to do so will mean that
the contractor will not be entitled to
an extension of time.
This is often difficult to establish
solely by reference to force majeure
as a Relevant Event. However, force
majeure is not a ‘Relevant Matter’
under JCT contracts and so the
contractor will not be entitled
to any loss and expense.
The standard drafting provides
that a force majeure event may
entitle either party to ultimately
terminate the contract. Suspension
of the works for a specified period
(two months if not otherwise

specified) owing to force majeure
allows either party to give notice of
termination unless the suspension
ends within seven days. If the
suspension does not then come to
an end, the party may serve a further
notice terminating the contract.
However, if it is determined that the
event is not a force majeure event,
the claiming party could be subject
to a claim for repudiatory breach of
contract and any consequential losses.
We advise that employers work
pro-actively with contractors to ensure
that the requisite notices are submitted
and that contractors adhere with the
requirement to mitigate.
NEC
Although the NEC suite does not
use the term ‘Force Majeure’, NEC3
and NEC4 list the compensation
events which may entitle the
contractor to an extension of time
and/or to additional cost (where
the way in which additional cost is
recoverable depends on the chosen
pricing option). These compensation
events include those which stop the
contractor from completing the works
or prevent it from doing so by the
planned completion date.
These events must be ones that:
(i) neither party could prevent
(ii) an experienced contractor would
have judged at the contract date
to have such a small chance of
occurring that it would have been
unreasonable for the contract to
have allowed for it
(iii) is not another compensation
event stated in the contract
The employer could also terminate
the contractor’s employment if
the event stops the contractor
completing the whole of the works
or if the contractor will not meet
the date of completion, with the
prediction that the delay will
last at least thirteen weeks.
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It is common for employers to
amend or delete aspects of the
compensation events provisions,
and parties should check the
specific wording of their contract.
Parties should also be mindful of
the Early Warning requirements
pursuant to clause 16 of the NEC.
The mechanism can be used to
convene a risk reduction meeting,
the aim of which would be to identify
actions to mitigate the risks. We
advise that action in this regard
be taken as soon as possible.
FIDIC
Unlike JCT and NEC, pre-2017
editions of FIDIC contracts expressly
recognise Force Majeure, defining
it as an ‘exceptional event or
circumstance’ which is:
(i) Beyond a party’s control
(ii) Could not have reasonably
been provided against before
entering into the contract
(iii) Having arisen, could not
reasonably have been avoided
or overcome
(iv) Is not substantially attributable
to the other party.
Although 2017 and subsequent FIDIC
contracts have now replaced Force
Majeure with an ‘Exceptional Event’,
the relevant events remain the same.
Although a pandemic is not expressly
included, the list is non-exhaustive.
It is vital that the party whose
performance will be prevented
gives notice to the other party of the
Exceptional Event and the obligations
that will not be performed within 14
days of becoming aware of the event.
The affected party should ensure that
it looks to mitigate any delays arising
from the event. Should the contract
not be performed substantially for 84
continuous days or 140 days in total,
the parties may terminate the contract.
The contractor can then recover any
amounts payable for works carried
out, liabilities and assets.

Both the NEC and FIDIC forms
exclude those matters that were
essentially foreseeable. This should be
borne in mind for those on the verge
of entering contracts with knowledge
of the coronavirus outbreak.
What should we be looking
out for in our Contracts?
In such uncertain times, parties may
seek to rely on force majeure clauses
should their performance suffer.
The lack of a definition of force
majeure at common law and the
restrictive approach usually taken
by the courts means that it is far
from certain whether parties would
be successful in exiting their contracts
this way. However, in view of recent
Government guidance it would
appear likely that parties will seek
to rely on such mechanisms. Parties
can prepare themselves by:

Justin Mendelle
Senior Partner

020 7061 5948
jmendelle@sharpepritchard.co.uk

Helen Batter
Associate

020 7405 4600
hbatter@sharpepritchard.co.uk

• Reviewing all contracts for force
majeure clauses. Do these
expressly refer to pandemics
or viral outbreaks? If not, what
are the catch all provisions?
• Considering what mitigating acts/
alternative means can be taken
to secure the operation of the
contract despite the impact of
coronavirus. Have the mitigating
acts been documented (e.g.
obtaining or seeking to obtain
insurance)? Is there a clear
‘emergency policy’ that can
be followed in the future?
• Considering what procedures
should be complied with to rely on
force majeure clauses. Are there
specified notice provisions?
• Retaining all documents relating
to delays/disruptions caused to
the performance of the contract
that can be solely attributed to
coronavirus and its immediate
consequences. For construction
projects it will be essential to track
this against the programme and
to document in the site reports,
meetings notes and by all the
other usual means.
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The outbreak of COVID-19
threatens to present waste
authorities with even greater
challenges to overcome at the
beginning of this decade than
those they faced in the last. Here,
Senior Associate, Juli Lau, and
Paralegal, Oliver Slater, explore five
key areas regarding waste authorities’
response to the pandemic and offer
some high-level guidance.
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1

2

3

Force majeure

Emergencies

Resilience Planning

Force majeure is an exceptional
event which is beyond the control
of a contracting party and which
makes performance of the contract
physically or legally impossible.

Some contracts (such as the Waste
Infrastructure Delivery Programme
standard residual waste contract)
include provisions for defined
‘Emergencies’.

Force majeure clauses can
be used to relieve contracting
parties from performance of their
contractual obligations. It should
be recognised, however, that
force majeure has no recognised
meaning in UK law and will not be
implied into a contract.

The outbreak of COVID-19 is
almost certainly an Emergency
under the WIDP contract as it
threatens to cause death or serious
injury, or serious disruption to the
lives of a number of people, on a
scale beyond the capacity of the
emergency services. If a contractor
disagrees with that assertion,
the authority can still declare an
Emergency so long as it acts
reasonably in doing so.

Waste authorities should plan
for the worst in respect of the
COVID-19 outbreak, including the
insolvency of primary contractors.
Some waste contracts may have
dedicated resilience planning
procedures and provisions –
sometimes these are called
‘business continuity’ or
‘disaster recovery’ plans.

Therefore, the wording used in a
contract to expressly provide for
force majeure events is critical to
its enforceability before the court.
Similarly, it is important to look
for the concept (and not just the
defined term) of force majeure
described above, which may be
described as a ‘relief event’ in
some waste contracts.
In this respect, authorities should
be aware that while the outbreak of
COVID-19 in itself may not trigger
the Force Majeure definitions
commonly used in waste contracts,
recent government guidance
and measures may trigger force
majeure-type clauses that refer
to a civil emergency, government
action or statutory requirements.
Authorities will want to be clear and
robust about what the law and their
contracts say with regard to force
majeure and contract frustration,
but ultimately a pragmatic approach
may be most appropriate – we
provide some suggestions at
the end of this article.

This means that authorities can
oblige contractors to ensure the
normal operation of waste facilities
by carrying out additional or
alternative services, so long as
those services are within the scope
of a contractor’s competency.
On a practical level, this
means authorities can ensure the
continuation of service throughout
the outbreak, although authorities
should be aware that they will
have to pay for the privilege.

In the absence of contractual
procedures, authorities may
still request relevant financial
information from contractors.
If it becomes apparent that a
contractor is in financial trouble,
early steps can be taken, in
discussion with the contractor
initially, to ensure continuation of
service. If it becomes necessary
to consider commencing
urgent procurements to provide
alternative services, there are
various options (and restrictions)
that authorities should be aware
of. The article on procurement
elsewhere in this publication
provides further detail.
Aside from planning for insolvency,
authorities should strive for
regular communication with their
contractors. This encourages
disclosure of issues as and when
they arise and can help to prevent
exacerbation. Authorities may
wish to establish an emergency
management team to formalise
this process.
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Practical Advice
We advise authorities to adhere to
the following high-level guidance:

4 Statutory Duties
Authorities should be mindful that they will remain bound by
their statutory duties throughout the course of the COVID-19
outbreak unless these are relaxed or amended by legislation.
Section 51 of the Environmental Protection Act 1990 places
a duty on Waste Disposal Authorities to make delivery points
publicly available.
The recent closure of Civic Amenity Sites across the country
therefore puts many WDAs in breach of the EPA. Authorities
have understandably taken a pragmatic approach in this
regard, choosing to follow governmental guidance as
opposed to black letter law. They will hope that the Secretary
of State will issue guidance authorising the closure of
delivery points in the coming days.

• Consider pragmatic measures
that can be implemented to resolve
any contractor concerns in respect
of inability to fulfil contractual
obligations or financial distress.
These measures can be considered
through informal discussions;
via usual contract management/
business continuity processes; or
through formal variation procedures.
• In the event that a contractor
claims it is unable to perform its
contractual obligations, consider
carefully the relevant contractual
provisions, for instance Force
Majeure and Relevant Events.
• Maintain awareness of, and ensure
compliance with, existing statutory
duties; follow developments in
respect of the revocation of the same.

5 Contract Variation
Waste authorities are familiar with the sophisticated change
protocols available in typical PFI/PPP contracts; and the
recent change in economic context and supplier capabilities
may warrant the use of these protocols.
By temporarily altering services required or service levels,
and maybe even payment arrangements, parties may be
able to avoid significant costs associated with contractual
failure or contractor distress.

Roseanne Serrelli
Partner

020 7061 5953
rserrelli@sharpepritchard.co.uk

Under the WIDP contract, the protocol for contract variation
depends on the timing and value of the change as well as
which party requests it. The contractor is required, subject to
the parties reaching price agreement, to carry out any change
of low value requested by the authority (sub-£10,000).
Changes of substance needed to alleviate the impact of
COVID-19 are more likely to be of high or medium value,
in which case authorities should draft and deliver Change
Notices at the earliest possible date. Authorities should seek
legal advice to ensure their Change Notices comply with
requirements – both in a contractual and procurement sense
– and to facilitate the resulting negotiation process.

Juli Lau

Senior Associate
020 7405 4600
jlau@sharpepritchard.co.uk

Proactivity is the best approach in this regard to ensure
adequate preparation is possible prior to implementation
at service level.

Oliver Slater
Paralegal

020 7405 4600
oslater@sharpepritchard.co.uk
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Partner, Steve Gummer, and
Trainee Solicitor, Anna Moon review the
impact that the pandemic has had on the
provision of state aid and how competition
law enforcement is being revised in order
to provide much needed support.
The spread of COVID-19 across Europe has
resulted in the UK Government providing support to
certain industries and economic entities (Undertakings).
This is necessary in order to provide support and
flexibility during the pandemic. Governments across the
EU are taking similar steps and this has led the European
Commission to relax certain State Aid prohibitions which
may otherwise prohibit such support.
In England and Wales, competition laws are also being
considered and enforcement approaches revised to
provide support during the pandemic.
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State Aid
The Treaty for the Functioning
of the European Union (TFEU)
generally prevents EU member
states from providing selective
financial assistance and support to
businesses. State aid law serves to
prohibit anti-competitive subsidies
from government to businesses.
Under the UK Withdrawal Agreement,
during the Brexit transition period, EU
law continues to apply to the UK as if
it were still a Member State. The UK
therefore remains bound by EU State
aid law for the time being.
Existing EU State aid law allows
for certain aid to:
(i) Make good the damage caused
by natural disasters or exceptional
occurrences (Article 107(2)(b)
TFEU) or
(ii) remedy a serious disturbance in
the economy of an EU member
state (Article 107(3)(b) TFEU).
There are also certain more general
exemptions to State aid requirements
and certain types of support that do
not constitute State aid at all. Certain
forms of state support are unlikely
to constitute unlawful State aid – for
example, a loan provided by the state
but on market terms or aid below
certain de minimis thresholds.

Temporary Framework for State Aid
Measures to Support the Economy
in the Current COVID-19 Outbreak
(Framework) on 19 March 2020.
This sets out the importance of a
coordinated response from the EU
to manage and mitigate the damage
the pandemic will inflict upon the
EU economy.

• The containment measures put
in place will disrupt Undertakings
and will prevent them from carrying
out their ordinary daily business
activities

It also sets out how it will
apply State aid law in respect of
COVID-19, providing certainty as
to what measures the Commission
will support. The Framework is
temporary in duration and will only
support measures granted up to
December 2020. The Framework
is supplemental to existing State
aid exemptions.

• The aid per undertaking is not
to exceed 800,000 euros in the
form of tax advantages, repayable
advances or direct grants;

As above, existing State aid law would
already allow for aid in a number of
scenarios – including for aid to be
granted in line with a general block
exemption. Article 107(2)(b) would
also allow for a State to provide aid to
compensate Undertakings in sectors
that have been particularly hit by the
outbreak (provided confirmation is
received from the Commission).

• The aid is granted no later than
31 December 2020

The Commission has stated it will
make decisions very quickly when
asked to do so and appears to be
taking a permissive stance with State
aid approvals already issued for
certain schemes in the UK, Denmark,
Italy, France and Germany.

The Framework confirms that aid
meets Article 107(3)(b) where it
meets the following guidelines:

• The aid is granted in line with a
scheme and its estimated budget;
• The aid is granted to Undertakings
facing difficulty as a result of the
COVID-19 outbreak, which were
not under financial pressure; and

There are further restrictions on
granting aid to Undertakings within
the agricultural, fishery and aquacultural sectors.
The Framework also sets out other
forms of permissible aid including
certain state guarantees for loans
taken by companies from banks and
subsidised public loans to companies.
Each of these categories of aid
also has more detailed conditions
which are not set out here. The full
Framework can be found here.

Measures that are available to all
companies are generally unlikely to
be State aid nor is support directed
at consumers. More generally, there
are also exemptions for aid in respect
of certain services of general public
interest and also a regime of more
general block exemptions for
certain forms of aid to certain
Undertakings (we do not set
these out exhaustively here).

The Commission explains in the
Framework how the exemptions at
Articles 107(3)(b) will be applied
in respect of COVID-19. In the
Framework the Commission
concluded that permitting
coronavirus-related aid was fair
– and, crucially, not contrary to
healthy trade and competition
between businesses across
Europe because:

On the basis of the Framework and
the exemption under Article 107(3)
(b) the UK has notified and received
confirmation from the Commission
in respect of:

Where unlawful state aid is given, the
recipient of the aid may be required to
pay back any aid received with interest.

• The COVID-19 outbreak is
impacting or is likely to impact
each of the Member States
• Member States have enforced
containment measures

• “Second Support Scheme” –
Under this £600 million scheme,
direct grants will be provided to
SMEs affected by the outbreak
of COVID-19.

The European Commission issued the

• “First Support Scheme” – Under
this scheme, guarantees which
cover 80% of loan facilities for
SMEs with a turnover below £45
million to cover their needs in terms
of working and investment capital.
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Competition Law
The UK Government has brought
into effect measures to relax certain
elements of competition law.
While entities operating in the same
industries are usually prohibited
from collaboration and indeed
entering collaboration agreements
by the Competition Act 1998, the
Government has recognised that
co-operation and cohesion in certain
sectors in accordance with certain
terms may be necessary to ensure
the population are adequately
serviced during the pandemic.
Pursuant to Schedule 3 paragraph 7
of the Competition Act 1998, which
enables the Secretary of State to allow
certain collaboration agreements
within industries for “exceptional
and compelling reasons of public
policy”, the Government has passed
the Competition Act 1998 (Groceries)
(Coronavirus)(Public Policy Exclusion)
Order 2020 (Order). Under this Order
certain agreements that would usually
be considered anti-competitive in the
grocery and logistics industries are
deemed to be lawful.
The Order allows for certain
concerted actions – for example
grocery suppliers working together
to limit sale of certain particular
groceries due to shortages. More
specifically, the Order permits certain
of the following types of agreements
between grocery suppliers:
• Coordination on quantities
of certain groceries to be supplied
• Coordination on the deployment
of staff
• Coordination on the range
of groceries to be supplied
• Sharing information about stock
levels
• Sharing information about the
services of logistic service providers
• Coordination on supply to particularly
critical or vulnerable consumers
• Coordination on store opening hours

The Order also permits certain of
the following types of agreements
between logistics suppliers:
• Sharing information about
staff availability
• Coordination on the deployment
of staff
• Sharing information about storage
and warehouse capacity
• Sharing information about potential
storage or warehouse capacity
• Sharing information about vehicles
The need for collaboration has also
been recognised by the CMA, which
on 25 March issued a statement saying
that in certain circumstances it would
not issue enforcement action where
companies “cooperate in order to
ensure the supply and fair distribution
of scarce products and/or services
affected by the crisis to all consumers”.
On 19 March 2020, the Competition
and Markets Authority supported
the Government’s decision to relax
certain competition laws. The CMA
announced that enforcement of
certain competition laws would be
limited during the current pandemic
in certain circumstances:

Where agreements are not
covered by the legal relaxation,
the CMA can offer the following
reassurance: the CMA has no
intention of taking competition
law enforcement action against
cooperation between businesses or
rationing of products to the extent
that it is necessary to protect
consumers – for example by
ensuring security of supplies.

activities are “non-essential”, but
have offered an initial guidance that
such behaviour includes “exchanging
information on longer-term pricing
and business strategies, where this
is not necessary to meet the needs
of the current situation”.
The exemption implemented by the
new Order in respect of collaboration/
UK competition laws is a specific
exemption – it specifically relates
to COVID-19 and not to sharing
information on pricing. Further
collusion on future business planning
is not permitted. The Order is also
temporary and can be disapplied.
Similarly the comfort on enforcement
provided by the CMA is specific.
Any business seeking to rely on
exemptions should consider their
actions carefully and the scope of
any exemption before acting. Any
business meeting with its competitors
should follow best practice including
careful minute taking and agenda
setting to ensure compliance
with the existing law.

Steve Gummer
Partner
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The CMA did, however, caveat the
above announcement with a statement
that it will “not tolerate unscrupulous
businesses exploiting the crisis as a
‘cover’ for non-essential collusion”.

Anna Moon

The CMA is expected to issue
further advice to specify which
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Managing Partner, Julia Rudin, and
Trainee Solicitor, Aleksandra Wolek,
consider how public bodies can ensure
compliance with their GDPR obligations.
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The data protection regime
continues to ensure that people
can trust organisations to use
their data fairly and responsibly
and it takes a flexible, riskbased approach which puts
the onus on the organisation
to think about and justify how
and why it uses personal data.

Whatever the circumstances, the seven key principles
which lie at the heart of any lawful processing of personal
data remain the same:
• Lawfulness, fairness and transparency
• Purpose limitation
• Data minimisation

The outbreak of COVID-19
is affecting public sector
organisations in multiple,
often unexpected ways. It
is understandable that local
authorities may face various
unprecedented challenges
during this testing time and the
Information Commissioner’s
Office (ICO) acknowledges this.

• Accuracy

In their recent blog post,
the ICO recognised that the
outbreak causes resource
allocation and shortage
challenges and emphasised
that organisations should be
taking a pragmatic approach
to data protection compliance.

• The right to be informed

• Storage limitation
• Integrity and confidentiality (security)
• Accountability
The rights of the data subjects
GDPR sets out various data subject rights. These too remain
the same:

• The right of access
• The right of rectification
• The right of erasure
• The right to restrict processing
• The right to data portability
• The right to object

The obligations

• Rights in relation to automated decision making and profiling

The obligations under the data
protection regime, which in the
UK is based on the GDPR and
the Data Protection Act 2018
(DPA 2018), remain the same.
Controllers are still required to
ensure that the processing of
personal data complies with
the law and continue to pay
data protection fees (the level
of which continues to depend
on the nature of the Controller’s
business).

The ICO made it clear that, for example, it cannot extend the
statutory timescales for dealing with data subject requests
because of the COVID-19 outbreak but it ensured that
individuals will be informed through its communication
channels that they may experience understandable
delays in receiving a response.

The Processors undertaking
data processing activities
on behalf of the Controllers
continue to have some direct
compliance obligations too.

It is lawful for public sector organisations, including the NHS
and local authorities, to contact individuals regarding the
COVID-19 outbreak – such communication is not deemed
direct marketing for the purposes of the data protection
regime. Public health messages can be sent to individuals
either by phone, text or email without their prior consent.

Crucially, the ICO announced that it will not penalise
organisations that need to prioritise other areas or adapt
their approach during the COVID-19 outbreak. It is therefore
prudent to maintain good communication with the ICO and
inform them of any anticipated or ongoing difficulties as
soon as possible.

Sharpe Focus 29

Processing of personal data
concerning health

If an organisation is relying on
the following conditions:

The COVID-19 outbreak may make it
necessary for organisations to collect
personal data concerning health.
Public sector bodies, including local
authorities, have an obligation to
protect their employees’ health as
well as a general duty of care towards
them and any individuals who may
be visiting their premises.

• Employment, social security
and social protection
• Health or social care
• Public health or archiving
• Research and statistics

However, the ICO emphasised that
these obligations do not justify
collecting more information than is
needed – data minimisation remains
an important consideration. Any
personal data that does have to be
collected, must be processed with
appropriate safeguards in place.

For example, for the public health
purposes, the relevant condition
could be met if the processing
of personal data is necessary for
reasons of public interest in the area
of public health and is carried out by
or under the responsibility of a health
professional, or by another person
who in the circumstances owes a
duty of confidentiality under an
enactment or rule of law.

Organisations must ensure
that they continue to have
valid and lawful bases for
processing of personal
data, as required by Article
6 of the GDPR, which must
be determined before the
processing begins and
be duly documented.
Importantly, further lawful bases as
specified in Article 9 of the GDPR
are required where the processing
involves special category data,
including information relating to
health. Information relating to
health will be categorised as
special category data if it reveals
or concerns health information.
Therefore, if your organisation has
inferred or guessed details about an
individual which fall into the ‘health’
category, this data may count as
special category data.
To ensure that the processing
is lawful, after identifying and
documenting a valid lawful basis as
prescribed by Article 6, organisations
must also comply with at least one
of the conditions for processing
provided in Article 9 of the GDPR.

It also needs to meet the associated
condition in UK law, as set out in Part
1 of Schedule 1 of the DPA 2018.

self-isolating. The data protection
regime does not prevent such
communication, however the ICO
says that it is not always necessary
to name the specific individual and
the information shared should be
limited to the required minimum.
The current government advice
requires employees to work from
home as far as possible. The data
protection regime does not conflict
with homeworking or use of devices
and communications equipment by
employees at home. However, the
same adequate security measures
should be complied with when
working at home as when working
in the office.

Public bodies may require additional
collection and sharing of personal
data to protect against serious threats
to public health. If an organisation
is relying on the substantial public
interest condition in Article 9(2)
(g), it also needs to meet one of the
substantial public interest conditions
set out in Part 2 of Schedule 1 of the
DPA 2018.
These include, for instance, statutory
and government purposes or support
for individuals with a particular
medical condition.
COVID-19 and employees
It is unlikely that employers, including
local authorities, will have to share
health information about specific
employees with various authorities
for public health purposes. However,
should this become a necessity, the
ICO assures that the data protection
regime will not stop organisations
from doing so.
Similarly, organisations should keep
their staff informed if any of their
employees contract COVID-19,
are experiencing symptoms or are

Julia Rudin

Managing Partner
020 7061 5952
jrudin@sharpepritchard.co.uk

Aleksandra Wolek
Trainee Solicitor

020 7405 4600
awolek@sharpepritchard.co.uk
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Solicitor, James Nelson, explains
how the Coronavirus Act 2020 will
affect landlords and tenants who
are trying to preserve business
continuity during a period of social
and economic uncertainty.
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What is Forfeiture?
Forfeiture is a means for a landlord to
determine a commercial lease upon
the occurrence of specific events
resulting from the actions/inactions
of the tenant.
In standard leases, forfeiture is
engaged when (after the period of
21 days has expired from the start
of the specific event):
(a) The tenant does not comply
with their covenants under a
lease (e.g to pay rent; to keep
the premises in repair); or
(b) A certain specific event occurs (as
set out in the forfeiture clause in
the lease) – usually in connection
with the insolvency of, or financial
events affecting, the tenant
If a landlord makes the decision
to forfeit the lease, the lease will
automatically terminate upon the
act of forfeiture then effected by
the landlord (normally by peaceable
re-entry or by court order).
Timing is a crucial factor with
forfeiture, as a landlord can
inadvertently ‘waive’ their right
to forfeit by their own actions.
For example, knowledge of a breach
committed by a tenant can waive the
right of the landlord to forfeit if they
have not acted upon this knowledge
as soon as they have become aware
of it. Courts have also extended
this waiver to include actions of the
employees of a landlord1 and even
their agents2.
Section 82 Coronavirus Act 2020
(the “Act”)
The COVID-19 outbreak has caused
the government to enact emergency
legislation in order to provide a
transitory period of partial assistance
to commercial tenants.
Section 82 of the Act places a
‘moratorium’ on the ability of
landlords to forfeit a commercial

lease for non-payment of rent until
30 June 2020 (defined in Section 82
as the ‘relevant period’). This period
is subject to extension, ostensibly
to take into account the uncertain
picture vis-à-vis the economy, and
combatting the progress of the virus,
over the coming months.
The new legislation applies to
business tenancies that are covered
by the Landlord and Tenant Act
1954 regardless of whether they are
contracted out of the protections of
that Act. The legislation provides that
during the moratorium, rent includes
‘any sum’ that a tenant is liable to pay
under a lease – including sums such
as service charges and insurance rent.
The legislation also lays down
measures to restrict Courts from
granting possession orders to
landlords under existing forfeiture
applications currently going through
the Courts until the expiry of the
relevant period.
Limitations for Commercial Tenants
The legislation applies only where the
tenant fails to pay rent when due at
the expiry of the payment period as
provided in the lease and not in any
other circumstance.
Therefore, if a tenant is in breach of
any other covenants in the lease or
is subject to insolvency proceedings,
the provisions of the Act do not
provide protection and the landlord
is free to seek forfeiture of the lease
and re-enter the premises.
Section 82 is not in place to release
tenants from their obligations under
a lease, it is intended to prevent their
removal from a premises where the
only breach of the terms of the lease
is that rent has not been paid.
Moreover, the legislation does not
count as a form of ‘rent holiday’ for
the tenant. Any unpaid rent due to
the landlord which is not paid during
the relevant period will not restrict a
landlord from engaging their right to

forfeit the lease after the
relevant period has expired.
Commercial tenants should also
recognise that unpaid rent is likely to
attract interest at the rate specified in
the lease, which will still be incurred
and accumulate throughout the
relevant period.
Conclusions
Landlords and tenants across the
nation are negotiating arrangements
under existing leases and contracts to
try and preserve business continuity
during a period of social and
economic uncertainty.
Whilst the legislation ensures that
tenants are protected from eviction
due to non-payment of rent, it does
not go as far as to providing tenants
with a rent moratorium or even a
reduction in rent payable under
such leases over the coming months.
Furthermore, the Act does not
suspend other enforcement measures
available to a landlord for other
outstanding breaches, or indeed
any prospective breaches, under
a commercial lease.
Both landlords and tenants should
always seek specialist legal advice
regarding contemplated or ongoing
forfeiture proceedings to ensure that
their rights and options in connection
with the same are understood and
properly represented.

James Nelson
Solicitor

020 7405 4600
jnelson@sharpepritchard.co.uk
1
2

Metropolitan Properties v Cordery (1980) 39 P & CR 10
Central Estates (Belgravia) Ltd v Woolgar (No 2) [1972]
EWCA Civ 4
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Partner, Jo Pickering, examines in
detail the emergency powers granted
under the Coronavirus Act 2020 which
will affect public events and gatherings.
If the Secretary of State has issued a declaration
under paragraph 3(1) that a “Public health response
period” is to operate, then the Secretary of State can
issue directions under paragraph 6 of Schedule 22.
A paragraph 6 direction may impose prohibitions,
requirements or restrictions in relation to the entry into,
departure from, or location of persons in, premises in England.
The purposes of a direction must be (a) preventing, protecting
against, delaying or otherwise controlling the incidence or
transmission of coronavirus, or (b) facilitating the most appropriate
deployment of medical or emergency personnel and resources.
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A paragraph 6 direction may:
• Be issued in relation to:
(a) Specified premises, or
(b) Premises of a specified
description
• Only have the effect of imposing
prohibitions, requirements or
restrictions on:
(a) The owner or occupier
of premises to which the
direction relates, or
(b) Any other person involved
in managing entry into, or
departure from, such premises or
the location of persons in them
• Among other things, impose
requirements for the purpose of:
(a) Closing the premises
(b) Restricting entry into the
premises
(c) Securing restrictions in
relation to the location of
persons in the premises
• Impose prohibitions, requirements
or restrictions by reference to
(among other things):
(a) The number of persons
in the premises
(b) The size of the premises
(c) The purpose for which
a person is in the premises
(d) The facilities in the premises
(e) A period of time.
It is an offence to fail to comply
with a paragraph 6 direction.
Summary:
These provisions appear to be aimed
at lowering the risk of the spread of
infection by preventing or limiting
access to certain premises or types
of premises. As things stand, the
guidance that the government has
issued appears to be being followed
universally in relation to shops and
places of entertainment or leisure.
The power could be used if that did
not hold, or if the government wished
to impose restrictions on a wider
class of premises, such as offices.

Residential tenancies: protection
from eviction: Coronavirus Act
2020: Schedule 29
Schedule 29 delays when landlords
are able to evict tenants. It extends
the notice period that a landlord is
required to serve on a tenant to at
least three months. In most cases
a landlord must provide notice of
intention to seek possession of an
assured, assured shorthold, secure,
demoted or introductory tenancy.
The notice periods for these are
extended to at least three months.
The Secretary of State can extend this
minimum period to up to six months.
The Schedule also creates a three
months’ notice requirement where
a requirement to give notice does
not currently exist. The Rent Act
1977 does not require a notice to
be served on statutory regulated
tenants under the Act and so these
provisions introduce a notice period
for those tenancies and sets out that it
must be at least three months (again
extendable to up to six months).
A landlord can continue to serve
a notice of intention to possess
and the tenant’s liability to pay
rent is unaffected.
The Schedule applies to tenancies
governed by the Rent Act 1977 and
the Housing Acts 1985, 1988 and
1996, so covers all statutory tenants
in the private and social rented
sectors. It does not include common
law tenancies or licences (other
than secure licences).
The Schedule will apply until
30 September 2020, but this date
can be put back if necessary.
Business tenancies in England and
Wales: protection from forfeiture etc:
Coronavirus Act 2020: Section 82
Please see the article authored by
James Nelson above for commentary
on schedule 82 of the Coronavirus
Act 2020.

Transportation, storage and
disposal of dead bodies etc:
Coronavirus Act 2020: Part 2
of Schedule 28
A “designated local authority”
(which can include County and
District Councils, London Borough
Councils, combined authorities
and the GLA) can give a direction
under paragraph 5(1) of Schedule
28 requiring a person to do
anything calculated to facilitate the
transportation, storage or disposal
of dead bodies or other human
remains in the local authority’s
area or from its area.
A similar direction can be given
by the Secretary of State if he
considers a regional or national
need arises.
A paragraph 5 direction may
(among other things) (a) require a
person to provide facilities, premises,
vehicles, equipment or anything
else within the person’s possession
or under the person’s control (e.g.
store bodies); (b) require a person
to exercise any right they have to
require others to do things (this
could include requiring tenants to do
things, like leave); (c) in the case of a
direction by a local authority, require
a person to do things outside the
local authority’s area (so it could
be another borough council).
In exercising its functions under
this paragraph, a designated local
authority or the appropriate national
authority must have regard to the
effect that any direction is likely to
have on the ability of any person to
carry on their normal business. A
compensation scheme must be
put in place.
Summary:
The Secretary of State or a
designated local authority could
require a person to allow premises
to be used for the storage of
bodies. We are not aware of any
local authorities having yet been
designated.
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Regulations under Part 2A of the
Public Health (Control of Disease)
Act 1984
Regulations under section 45C of the
1984 Act can be made for the purpose
of preventing, protecting against,
controlling or providing a public health
response to the incidence or spread of
infection or contamination in England
and Wales (whether from risks
originating there or elsewhere).
Regulations may in particular include
provision imposing or enabling
the imposition of restrictions or
requirements on or in relation to
premises in the event of, or in
response to, a threat to public health.
So, regulations under section 45C
can be made which have the effect
of closing down certain types of
premises, and regulations have been
made in response to the coronavirus
outbreak, doing just that. The
regulations are the Health Protection
(Coronavirus, Business Closure)
(England) Regulations 2020.
The 2020 regulations require the
closure of businesses selling food or
drink for consumption on the premises,
and businesses listed in the Schedule,
to protect against the risks to public
health arising from coronavirus.
The closure lasts until a direction is
given by the Secretary of State. The
Secretary of State is required to keep
the need for these restrictions under
review every 28 days.
The premises listed in the Schedule are:
• Restaurants, including restaurants
and dining rooms in hotels or
members’ clubs

Secretary of State
responsible for defence;
(c) Services providing food
or drink to the homeless
• Bars, including bars in hotels
or members’ clubs

Emergency Regulations: Civil
Contingency Act 2004: Part 2

(a) That the provision is appropriate
for the purpose of preventing,
controlling or mitigating an aspect
or effect of the emergency in
respect of which the regulations
are made, and

We have been led to understand that
the government may not be using
powers under the Civil Contingency Act
because the need to use them is not
urgent. This is a little surprising, and
it would not surprise us, if it became
necessary, if that view changed.

Emergency regulations must lapse
no later than 30 days after having
been made, but new ones may
be made to the same effect.

• Public houses

The Secretary of State can make
emergency regulations if:
(a) An emergency has occurred,
is occurring or is about to occur
(b) It is necessary to make provision
for the purpose of preventing,
controlling or mitigating an aspect
or effect of the emergency
(c) The need for provision is urgent
Emergency regulations may make any
provision which the person making the
regulations is satisfied is appropriate
for the purpose of preventing,
controlling or mitigating an aspect
or effect of the emergency in respect
of which the regulations are made.

(b) That the effect of the provision is
in due proportion to that aspect
or effect of the emergency

Summary:
If the government takes the view that
an emergency has occurred and the
provisions mentioned above apply,
then it could make regulations which
allow for the requisition of property for
public health (and other) reasons.
Regulations would, we are sure, only
be made and used as a last resort,
after voluntary arrangements had
been pursued. A case in point is the
establishment of the Nightingale
Hospitals in London, Birmingham
and Manchester.

In particular, emergency regulations
may make any provision which
the person making the regulations
is satisfied is appropriate for the
purpose of (among other things):

(a) Cafes or canteens at a hospital,
care home or school;

(a) Protecting human life, health
or safety
(b) Treating human illness or injury
(c) Protecting or restoring the provision
of services relating to health
(d) Protecting or restoring the
performance of public functions

(b) Canteens at a prison or an
establishment intended for use
for naval, military or air force
purposes or for the purposes
of the Department of the

Emergency regulations may provide
for or enable (among other things) the
requisition or confiscation of property
(with or without compensation).

• Cafes, including workplace
canteens, but not including:

Emergency regulations may make
provision only if and in so far as the
person making the regulations is
satisfied:

Jo Pickering
Partner

020 7405 4600
jpickering@sharpepritchard.co.uk
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Senior Associate, Deborah Down, and
Trainee Solicitor, Anna Sidebottom,
outline the options for continuing to
execute documents where offices are
closed or working with a skeleton staff.
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By law, all property transactions
transferring an interest in land must
be executed as a deed, while for
contracts, a local authority’s Contract
Standing Orders are likely to require
that contracts over a set value must
be executed by deed. In nearly all
cases, local authorities execute deeds
by affixing their seal and their general
standing orders may prescribe how
this has to be done. This article
therefore focuses on their particular
requirements, while also touching
on the other contracting party on
the basis that this is likely to be
a limited company.
The emphasis of this note is that the
contract or property document has
been produced in its final version
as a single, or set of, PDF files.
In preparing this article, reliance
has been placed on Law Society
guidance produced a few years ago
about electronic execution, while
more recently the Law Commission
has also reviewed the law in this area.

FOR THE PUBLIC BODY
Scenario 1: Execution by signature
(also known as under hand)
Where the document is for a property
transaction not transferring an interest
in land, such as a licence, or the local
authority’s Contract Standing Orders
permit the contract to be signed
under hand, the process for electronic
execution is set out below. This
process needs to be adapted if two
signatures are required for execution
under hand (e.g. see sections 43 and
44 of the Companies Act).
Scenario 2: Execution as a Deed
by seal
Option a.
If your office is open – see below
for electronic execution using a seal
(this involves printing a page if it is
not possible to electronically apply
a common seal).

Option b.
If it is possible that a member
of the Council’s staff can affix the
seal from a remote location (e.g.
at home) – see below for electronic
execution using a seal (this involves
printing a page if it is not possible
to electronically apply a common
seal).
Option c.
If it is not possible to access or take
the seal home, check whether your
standing orders allow for execution
by another method which can be
done electronically, or whether a
temporary waiver can be put into
place to this effect. For example,
is it possible for the Council to
still execute as a deed by way of
two signatures? This would then
enable the process outlined below
to be used. The Law Commission
in 1998 recognised that there was
no legal requirement in the Local
Government Act 1972 for a local
authority to use a seal, though it
was customary to do so.
Note: Whilst the Electronic
Communications Act 2000
introduced the recognition of
electronic seals, and we are aware
of software such as DocuSign
which can facilitate this, local
authorities should in any event
consult their Constitutions as well
as what software is available, to
see if this is both practicable
and permissible.
Option d.
If standing orders cannot be
amended/waived, and Options
a. and b. are not available, then
unfortunately there is currently
no way for the document to
be validly sealed. We are
constantly monitoring government
announcements which may address
this – in particular see the article
on local authority meetings above
which may help enable changes
to standing orders.

FOR THE OTHER PARTY
Where the contractor is a limited
company: see Companies Act 2006,
ss 43 – 47 for general requirements
If not executing as a deed, sometimes
only a signature from a single
authorised signatory is required,
and the process below for electronic
execution can be followed.
Where a document has to be executed
as a deed, or otherwise two signatures
are required, then the process below
is adapted for two signatories, with
execution required by signature from:
1. Two company directors or
a director and the company
secretary
2. By a single director signing in
the presence of a witness.
Current case law is unclear as to
whether execution can be validly
witnessed via video link. Parties are
therefore advised, where a single
signature is not sufficient, to execute
through two directors (or one director
and a secretary) rather than by a
director and witness, to avoid this
problem. They will need to execute the
same page. The detailed process for
electronic execution is set out below.

ELECTRONIC EXECUTION –

deeds and documents not required
to be executed as deeds
METHOD A: SIMULTANEOUS
EXECUTION
1. Before execution, the arrangements
for virtual signing are circulated and
agreed between all parties.
2. When the document is finalised,
soft copies for execution will be
emailed (preferably in pdf) to all
signatories and/or their lawyers,
as agreed. A separate pdf (or
Word) document containing only
the signature page is also attached
to the email.
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3. Each signatory executes the
signature page only. The options
for doing this are as follows:
a. Electronic signature
The Law Commission has
confirmed that electronic
signatures can be used for
simple contracts and deeds.
This includes pictures of
signatures being placed in the
document or a finger or stylus
being used to draw a signature
(see note below where two
signatures are required).
b. Printing and signing/sealing
the signature page only
This is the process which must
be followed where a seal is
required to be affixed, or where
a “wet signature” is mandatory. If
only printing the signature page,
parties must ensure they return
the whole document by email as
well as an attachment with the
signed/sealed page to ensure
valid execution. (see also note
below where two signatures are
required). This may have to be
adapted to meet Land Registry
requirements.
4. Each party then returns in a single
email to its lawyers or the lawyers
coordinating the signing (as
agreed):
a. A scan of the signature page
(if option b is used); and
b. The final version of the
document (signed if option
a is used) and every schedule.
5. Note that under 4, a scan of the
signed signature page alone will
not suffice, the signatory MUST
also attach the final version of the
document and every schedule
to the SAME EMAIL. This is in
order to demonstrate the required
intention to enter into that particular
document. If the file size of the
documents is too big for one email
then multiple emails may be sent,
but it must be made abundantly

clear in each that every document
is part of the same document (e.g.
same subject matter plus ‘email
1 of 3’, ‘email 2 of 3’ etc.)
6. A single composite pdf containing
the document with the date of
completion inserted on the front
cover (either handwritten or
“typed”), all the schedules, and
all the executed signature pages
is compiled by the coordinating
lawyers. This is the point at which
the document becomes legally
binding.
7. The composite pdf is then
circulated electronically to the
parties for their records; the
composite pdf may need to be
broken up into several parts in
order to be small enough to email.
Printed copies of the document
can also be distributed should
either party wish to hold a hard
copy of the executed document
once offices re-open.

seal/sign the page and return with the
entire document. The coordinating
lawyers will then collate the authority’s
execution page into the electronic
document and complete the document
electronically.
A completed document can then be
circulated to the parties by email as
above and a hard copy provided if
desired once offices re-open.

Deborah Down
Senior Associate

020 7405 4600
ddown@sharpepritchard.co.uk

IMPORTANT NOTES:
• The same process above can
be used for final documents and
counterparts.
• Where two signatories are
executing a document, they will
need to execute the same page
e.g. one signatory prints, signs
and scans the same page (and
the complete document as above)
to the second signatory who
will print, sign and scan back to
the solicitor (with the complete
document as above).

Anna Sidebottom
Trainee Solicitor

020 7405 4600
asidebottom@sharpepritchard.co.uk

2. METHOD B: SEQUENTIAL
EXECUTION
As above, except that the page
for signature and pdf of the entire
document is first sent to the
contractor/ first party with instructions
to print and sign as above and return
to the coordinating solicitors. Then
the page signed by the contractor/first
party is inserted into the composite
pdf and sent to the local authority
with similar instructions to print,
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020 7405 4600
sharpepritchard.co.uk/covid19
covidhelp@sharpepritchard.co.uk
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