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ICO issues its draft direct marketing
code of practice for public consultation
What does the future hold for public
procurement after Brexit?

PLUS
Sharpe Pritchard successfully defends
NHS trust claims against 45 local authorities
Data protection in 2020

• When can the Court intervene in the exercise
of contractual discretion?
• Time after time: Amey LG Ltd v Aggregate
Industries UK Ltd
• Money, money, money – A look at payment
issues in construction contracts
• ‘Code Red’ – Guidance for landowners on the
(New) Electronic Communications Code
• Personal Data Processing Schedules –
Take it personally
• Ever Closer Union: Severance of
Adjudicators’ Decisions in the Courts
of Scotland, England and Wales
• Everwarm Ltd v BN Rendering Ltd
– What the judgment means for
sub-contracted work

DATA PROTECTION IN 2020
Associate solicitor, Charlotte Smith, who specialises in Data, Privacy and Information Law, considers
what might be expected on the data protection agenda this year.
for a security breach caused by an
employee acting without instruction
who leaked personal data online.
The judgment of the Supreme Court is
expected this year. If Morrisons loses
its appeal and is still held liable, we
will then await to see the damages
that will be awarded. This case
continues to be a key data protection
case to watch, with potentially far
reaching implications.
The future of Standard Contractual
Clauses is to be determined
More fines from the ICO?
In 2019, we saw the ICO issue two
intentions to fine Marriott and British
Airways in the sums of £99,200,396
and £183,390,000 respectively.
Crucially, these are currently only
intentions to fine and so we will await
to see if those are the final fine values
once the fines are issued.
Just before the end of 2019 we also
saw the first fine being issued by the
ICO against a London pharmacy in
the sum of £275,000. This shows that
in addition to issuing fines in the tens
and hundreds and thousands, the
ICO will still issue fines at lower
values for less serious breaches.
The outcome of the Morrisons
group litigation case
During 2019, the Supreme Court heard
the case of WM Morrison Supermarkets
plc v Various Claimants. In this case,
the supermarket chain, Morrisons,
were appealing the decision of the
Court of Appeal, which upheld the
decision of the High Court, that
Morrisons was vicariously liable
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In 2019 the Court of Justice of
the European Union heard a case
regarding the validity of standard
contractual clauses as a way of
transferring personal data outside of
the European Economic Area. Before
Christmas, the Advocate General
issued their opinion and supported
the validity of standard contractual
clauses (SCCs). However, it does
not end there as we still await the
final judgment of the CJEU and
the AG Opinion suggested that
controllers may still need to assess
the sufficiency of a foreign country’s
national security measures – will
the CJEU agree with that?
The final judgment of the CJEU
is much awaited and hopefully
will provide some clarity for all
organisations that regularly rely on
SCCs as the appropriate safeguard
for international data transfers.

domestic data protection legislation
is brought in. However, once the UK
leaves the EU, the UK will be a third
country for the purposes of data
transfers. This means that personal
data cannot be transferred from the
EU to the UK without an additional
safeguard in place, such as standard
contractual clauses.
A Brexit transitional period may mean
that for that period, such safeguards
are not needed, but we will need
to wait and see the outcome of the
political debate as to whether such
period is in place or not.
Of course, because of the
extra-territorial effect of the GDPR,
organisations based in the UK but
still operating in the EU may have
to continue complying with the EU’s
version of the GDPR, as well as
the UK version.
GDPR turns two
In May 2020, the GDPR will have been
in force for two years. Hopefully this
year organisations will start to feel more
comfortable with the requirements of
the GDPR and as further guidance is
issued by the ICO, it will be clearer as
to what organisations need to do to
meet those requirements.

Post-Brexit Data Transfers
Upon exiting the EU, the GDPR,
although an EU Regulation, will be
incorporated into UK law and will
continue to apply, at least until new

Charlotte Smith
Associate
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csmith@sharpepritchard.co.uk

ICO ISSUES DRAFT
DIRECT MARKETING
CODE OF PRACTICE
The ICO has prepared the code of conduct as required by
s112 of the Data Protection Act 2018 and it is anticipated
that the final version will be finalised later this year.
The draft code covers direct marketing messages,
online advertising and selling data.
In relation to direct marketing, the code reminds public sector bodies
that rules on direct marketing must still be complied with in the sector.
When sending communications, it is important to consider if it is a
service message or whether it would constitute direct marketing,
which will depend on the circumstances.
The ICO gives examples of messages that constitute direct
marketing such as a regulator sending out emails promoting
its annual report launch and a local authority sending out
an e-newsletter update on the work they are doing.
A public consultation has now ended and further
information can be found on the ICO website.
In the meantime, if you have any queries
about direct marketing compliance please
contact Charlotte Smith in our Technology
and Data team.
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Partner, Colin Ricciardiello,
who specialises in commercial
contract disputes and
terminations, examines how
a tragic death at sea has
gone on to influence
contractual discretions.

Since the
landmark decision
of the Supreme
Court in Braganza v.
BP Shipping Ltd [2015]
UKSC 17 we have also
learned that the exercise
of a contractual discretion
is to be judged by the same
principles as the exercise of
public law discretions.

This brief sentence in Lewison
LJ’s judgment in No.1 West India
Quay (Residential) Ltd v. East Tower
Apartments Ltd1 belies its description of
a radical development which imports
the Wednesbury2 tests into contracts
where the decision maker is not
subject to public law principles.
Braganza was a tragic employmentbased decision and the majority‘s
leading judgment (delivered by Lady
Hale) started with its disturbing facts and
their consequences. Mr. Braganza was
the chief engineer on a BP oil tanker.
He disappeared whilst at sea. No-one
knew for certain what happened to
him but after a detailed investigation
his employers formed the opinion
that the most likely scenario was that
had committed suicide by jumping
overboard. If that opinion prevailed,
then his widow was not entitled to
death benefits in Mr. Braganza’s
contract of employment.

1
2018 EWCA Civ 250. This case confirms that even if a reason for a decision is bad in law but can be disentangled from other
good reasons so the public body would have reached the same decision without the bad one, then the court will not interfere.
2
Associated Provincial Picture House Ltd v. Wednesbury Corporation [1948] 1KB 223. (Sharpe Pritchard acted for the
Corporation and contrary to popular belief I was not an articled clerk here when judgement was delivered).
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Lady Hale affirmed that the Supreme
Court’s function was not to decide
what happened to Mr. Braganza
rather that: “The task of the court is
to decide whether his employer was
entitled to form the opinion which it
did. The issue of the general principles
in this appeal, therefore, is the test to
be applied by the court in deciding
that question”.3
In Braganza it was noted that;
Contractual terms which only
give one party power to exercise
a discretion or to form an opinion
which affects the other parties to the
contract are extremely common.
Therefore, the courts have ensured
that such powers are not abused
by implying terms as to how that
discretion is exercised.
There was an obvious parallel with
contractual discretion and a public
authority’s decision-making function,
therefore the standard of review
generally adopted by the court to
the decisions of a contracting party
should be no more and no less
demanding than the standard
of review in judicial review.
The first limb of the Wednesbury
test focussed on the decision-making
process, whether the correct matters
were taken into account. The second
limb is concerned with the outcome
of the decision – whether even though
the right things have been taken into
account “... the result is so outrageous
that no reasonable decision-maker
could have reached it. The latter is
often used as a shorthand for the
Wednesbury principle, but without
necessarily excluding the former”.4
At first instance Teare J. found for
Mrs. Braganza, holding that the
investigation team did not direct
themselves that before making a
finding of suicide there had to be
cogent evidence commensurate with
or proportionate to such a serious
finding. They therefore failed to fully
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take account of the other reasons
why Mr. Braganza might have gone
overboard. The Court of Appeal could
not agree with Teare J’s reasons for
holding that an opinion of suicide
was unreasonable.
The Supreme Court overturned
the Court of Appeal’s judgment and
in so doing it did not consider that
the employer’s decision to accept
the investigation’s conclusion of
suicide was “arbitrary, capricious or
perverse” under the second limb of
Wednesbury. However, the decisionmaker had failed to ask itself whether
the evidence of suicide was sufficiently
cogent to overcome the “... inherent
probability of such a thing”.5 As such
the finding was that the first limb
of Wednesbury was not satisfied
because the investigation did not give
the “... evidential basis for forming the
positive opinion that Mr. Braganza
had committed suicide”.6
Lord Hodge was also “... struck by
the paucity and insubstantial nature of
the evidence from which BP inferred
Mr. Braganza committed suicide.” 7
He also remarked on the tension in
finding the second limb is satisfied
where the first limb was wrong –
“... it is difficult to treat as rational the
product of a process of reasoning if
that process is flawed by the taking
into consideration of an irrelevant
matter or the failure to consider
a relevant matter”.8
Whilst dissenting, Lord Neuberger
agreed that the approach to reviewing
a decision-makers exercise of
contractual discretion should be
as in Wednesbury.9
Braganza was an employment
case and as Lord Hodge observed
“The personal relationship which
employment involves may justify
a more intense scrutiny of the
employer’s decision-making process
than would be appropriate in some
commercial contracts”.10 So how has
Braganza been subsequently applied
outside of an employment context?

Lehman Brothers International
(Europe) v ExxonMobil Financial
Services11 involved the valuation
of securities in instances of default
where a decision had to be made
quickly and where the non-defaulting
party could have regard to its own
interests. In that context Blair J.
did not accept that Braganza
required a public law type analysis
of the decision-making process.
He noted that the contractual
discretion for valuation was given
by one commercial party to another
commercial party and that Braganza
left open the extent to which procedural
judicial review objections could arise
in commercial contracts.
However, in Watson v Watchfinder12
(concerning the grant of shares under
a share option agreement between
commercial parties as part of fees
due for services and introductions
of potential investors) Waksman J.
decided a Braganza duty did arise.
The clause stated that the option
could only be exercised with the
consent of the majority of the board
of directors which they decided not
to give. The court held that option
was discretionary and implied a
Braganza duty not to exercise that
discretion in an arbitrary, capricious
or irrational way. Whilst noting that
such a conclusion was not inevitable
in every case it was held to be
clearly appropriate given the conflict
of interest caused by the grant of
additional shares. That would dilute
their own holdings and restrict
the availability for other investors.
Specific performance of the option
agreement was ordered.
BHL v Leumi ABL13 concerned an
invoice discounting contract which
granted a discretion to the finance
provider to recover fees up to 15%
of the sums collected by Leumi.
Leumi charged the full 15% and in
so doing it failed to consider all of
the relevant factors when calculating
its own likely future costs to which
the recovery of its fees was directed.
It simply charged the maximum

without proper thought about the
exercise of its discretion to charge
up to that maximum. Waksman J.
held that the discretion had to be
subject a “qualification” otherwise
the discretion could be exercised
oppressively and had been so
exercised in breach of the implied
Braganza duty not to. The correct rate
if the discretion was not abused was
held to be 4% and that resulted in
substantial restitution.
The decision in UBS AG v. Rose
Capital Ventures Ltd14 concerned
a mortgagee’s absolute discretion
to demand full repayment of a loan
on three months’ notice and that
discretion was held not to be restricted
by a Braganza implied qualification. It
was noted that not every contractual
power or discretion should be subject
to Braganza implied restrictions in
order to make the contract work with
practical commercial coherence.
Those which were are in the nature
of decisions which affected the
rights of both parties and where the
decision maker had a clear conflict
of interest. The right here was a
unilateral right to demand without
cause and there was no conflict – a
mortgagor would have no beneficial
interest in a demand it was always
for the mortgagee’s benefit. This
case distinguished Braganza by the
relative equal bargaining strengths
of the commercial entities whereas
Braganza was an employment
cases where relative inequality of
bargaining strength was common.

Dymoke v Association for Dance
Movement Psychotherapy UK Ltd15
held that the Defendant had breached
an implied duty of procedural fairness
by terminating membership without
first informing of criticisms and
providing an opportunity to respond
to potential termination. The decision
noted the trend towards importing
public law type review standards in
the private law contractual context.16
Comment
Even in the commercial contract
sphere, there is now a definite right to
challenge the exercise of a discretion
given to one party as per Wednesbury
particularly when that decision affects
rights of both parties – typically
benefitting the decision maker and
prejudicing the other party. In these
circumstances there may be a conflict
which will attract the implied Braganza
duties – especially when there is an
inequality of bargaining power.

Paragraph 2 of Braganza

11

4

Paragraph 24 of Braganza

12

5

Paragraph 39 of Braganza

13

6

Paragraph 63 of Braganza

7

Paragraph 49 of Braganza

8

Paragraph 53 of Braganza
Paragraph 103 of Braganza

10

Paragraph 55 of Braganza and see paragraph 32

Colin Ricciardiello
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However, the second limb of the
Wednesbury test of unreasonableness
is high; the court will not “re-write the
parties bargains” “... still less substitute
themselves for the contractually
agreed decision-maker”.17 Applying
those qualifications (and principally
aimed at its first limb); it would
be prudent to treat any discretion
as potentially being subject to
Wednesbury before the discretion
is exercised: be clear about the
decision to be made – that will inform
as to what matters should be taken

3

9

into consideration and what should
not; carefully assess whether the
grounds for the decision can justify
the decision; keep a record to
demonstrate that the decision was
rational by showing what matters
were taken into account and state
what grounds and evidence were
relied upon when reaching the
decision.

14
15
16

17

[2016] EWHC 2699
[2017] EWHC 1275
[2017] EWHC 1871 (QB)
[2018] EWHC 3137
[2019] EWHC 94 (QB).
I do not believe that this decision, or any other that I am aware of, is “opening the door” to import a general public
law/ common law duty to consult before exercising a contract given discretion – such as the “Tameside” duty of
sufficient inquiry as considered in Hollow v Surrey County Council [2019] EWHC 618 (Admin).
Paragraph 18 of Braganza
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Partner, Justin Mendelle
and paralegal, Oliver Slater,
examine a recent case
which underlines the Court’s
continued refusal to infer
much beyond that which is
written in a contract.

Amey, the main contractor in relation
to refurbishment works of Sheffield’s
road network, engaged Aggregate as
subcontractor to undertake surfacing,
planning and civil engineering works.
The court granted two declarations
concerning the deadline for submitting
a final statement under a subcontract
and Aggregate’s right to refer interim
payment disputes to adjudication.
The subcontract provided that the
subcontractor issue its final statement
to the contractor within one month
following completion.
After it emerged that there was
an unusually high level of material
containing tar in the Sheffield road
network – management of which is
more expensive than other materials
– Aggregate undertook additional
works (despite refusing to agree to
a variation agreement). A dispute
subsequently arose about the amount
payable to the subcontractor.
The judge held that there was
no valid variation or agreement of
a new subcontract. On the facts, the
scenario was akin to an estoppel
and therefore:
• The parties’ conduct had prevented
the contractor from invoking the
original subcontract during the
additional works; and
• The estoppel ended when the
additional works did, allowing
the contractor to rely on the

subcontractor’s original obligation
to submit a final statement within
one month of completion.
He granted declarations that the
subcontractor was therefore obliged
to submit its final statement and that
it could not make any further interim
payment applications at this stage.

Employers and contractors alike
will be reminded, again, of the
court’s continued refusal to infer
much beyond that which is written
in the contract. Here, the judge
noted that he would not “rewrite the
parties’ bargain.” If you want the other
side to face consequences for their
action, you must ensure they are
drafted into the contract.

He did not grant a declaration
that the subcontractor remained
in breach as the subcontract made
no provision for failing to submit a
final statement within one month
of completion.
He also refused a declaration that
the subcontractor could only open
up, review or revise any interim
applications once, to determine their
“true value”. In particular, he pointed
to parties’ statutory right to adjudicate
on disputes “at any time.”

Justin Mendelle
Partner

020 7061 5948
jmendelle@sharpepritchard.co.uk

Whether a dispute could be referred
to adjudication depended on the
referral and this was a matter for
the adjudicator to decide.
The application of an estoppel here
was interesting as the judge believed
that there were “difficulties with this
analysis.” Nonetheless, he believed
that “the obstacles to analysing the
dealings as having given rise to a
contract effected by conduct are
greater and are, indeed, insuperable.”
He ultimately relied heavily on the fact
that Aggregate refused to sign the
draft deed of variation.

Oliver Slater
Paralegal

020 7405 4600
oslater@sharpepritchard.co.uk

1

[2019] EWHC 3488 (TCC)
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MONEY, MONEY, MONEY – A
LOOK AT PAYMENT ISSUES IN
CONSTRUCTION CONTRACTS
Senior associate, Rachel Murray-Smith, and paralegal, Oliver Slater, examine payment provisions
in construction contracts. They look specifically at the terms of the Construction Act, its application
to payment disputes and what happens in the event of insolvency.
Every contract must:
• Entitle parties to stage payments;
• Provide a mechanism for
determining what payments
are due and when; and
• Require parties to give payment
notices in respect of each payment.
Failure to include the above will
see the provisions of the Scheme
imported into your contract instead.
It is not possible for parties to a
construction contract to contract
out of these requirements.

The Construction Act
The Housing Grants, Construction and
Regeneration Act 1996 as amended
by the Local Democracy, Economic
Development and Construction
Act 2009 – better known as the
Construction Act – represents the
cornerstone of the law in respect
of construction contracts. The
Construction Act is supported by
the 1998 and 2011 iterations of the
Scheme for Construction Contracts
(England and Wales) Regulations.
Under the amalgamated legislation,
construction contracts (as defined
by section 104 of the Construction
Act) are required to contain certain
provisions in respect of payment.
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In respect of the third bullet point
employers are familiar with the
requirement to issue a payment notice
and/or pay less notice. Employers
must take care to ensure that such
notices, particularly pay less notices,
are served within the required time
periods. A failure to issue one or both
of the notices within the required
timescales will result in the amount
applied for becoming due and payable
on the final date for payment.
In light of the above, contractors and
employers alike would do well to bear
in mind the following guidance:
• Whilst it’s important for payment
provisions to align with internal
invoicing/finance requirements,
you should be careful not to fall
foul of the Construction Act as
a result of the same

• Be sure that the address to which
invoices or payment applications are
required to be sent are monitored
(i.e. an application will not sit in an
inbox whilst the project manager
or QS is on leave for two weeks!)
• Remember that time periods are
based on clear – as opposed to
working – days (although bank
holidays are usually excluded)
• Be aware when using the JCT suite
of contracts that the final account
process differs depending on the
form in use. Understand who is
responsible for preparing the final
statement under your particular
form of contract and within what
timeframe
Payment Disputes
The courts continue to be kept
busy with payment disputes, hardly
surprising in an industry where cash
flow is king.
As a rule, the court tends to resolve
disputes by taking a literal approach
to contract interpretation. This was
demonstrated recently in Amey v
Aggregate1, a case in which the
subcontractor undertook additional
work and a dispute arose as to the
amount payable. Here, the judge
noted that he would not “rewrite
the parties’ bargain”, underlining
the need for watertight and
unambiguous drafting.

In Bennett v CIMC MBS2, standard
form JCT payment provisions
were replaced by five “Milestone
payments” triggered by certain
contractual events. CIMC disputed
their validity. At first instance it was
held that two Milestone payments
were not compliant with section 110(a)
of the Construction Act and as such
all five should be disregarded.
The Court of Appeal, however, despite
agreeing that the two Milestone
payments were not compliant with the
Construction Act, noted that the Act
was not intended to delete workable
and agreed payment regimes bar in
exceptional circumstances. This was
not the case here and the appeal
was allowed.
In one of the most important (and
perhaps controversial) cases relating
to payment provisions in recent times
– S&T v Grove3 – the Court of Appeal
held that:
• Employers are entitled to bring a
‘true value’ adjudication despite
failing to issue a pay less notice
(good news for employers); but
• Section 111 of the Construction
Act obliges a party to a ‘smash
and grab’ adjudication to have
paid out in full prior to bringing
a subsequent ‘true value’
adjudication
Unfortunately – for commentators at
least – the case was settled prior to
being heard in the Supreme Court.
Last week, however, the Society of
Construction Law organised a mock
trial involving the Counsel who would
have appeared had the trial gone
ahead. Grove was narrowly deemed
to have won (56%-44% as voted by
the audience), reflecting the Court
of Appeal’s verdict.
Insolvency
When faced with an insolvency
or potential insolvency scenario
it is important for both contractors

and employers to:

Implications

• Seek legal advice early

• Employers and contractors should
both be aware of the provisions
in the Construction Act relating
to payment provisions. To the
extent that a Construction Contract
(as defined in the Construction
Act) does not contain compliant
payment provisions they will be
imported from the Scheme and
implied into the contract
• The current tendency of the court
is to take a literal view of a contract
and not to intervene in respect
of payment provisions specified
in a contract. This highlights the
importance of careful drafting in the
context of construction contracts
• Employers, in particular, should
consider the financial standing of
their counterparts when discussing
the inclusion of retention payments
as part of a contract

• Familiarise/re-familiarise yourself
with the termination and notice
provisions of the contract
• Appreciate that there is a difference
between administration (such
as under a Company Voluntary
Arrangement) and liquidation
(such as under a Creditors’
Voluntary Liquidation)
Contractors should be aware that
in the event of employer insolvency,
retention money is not ring-fenced
and, as such, they are likely to lose
out to creditors.
Whilst legislation was proposed
to introduce a retention deposit
scheme to assist contractors, political
momentum has faltered. Contractors
and sub-contractors should be sure
to carry out due diligence on their
employers when asked to agree
to retention payments and, in any
event, be wary of doing so.
It is equally important for employers
to consider the issue and treatment
of the retention in their contracts.
Specific drafting amendments are
required in most standard form
contracts to enable the employer to
retain the retention in a contractor
insolvency scenario.
Both contractors and employers
should be aware that most standard
form contracts provide for a specific
final post-insolvency accounting
process. Parties should not simply
apply the normal final account
process.
Lastly, and most importantly,
employers should not assume that
if a contractor has a claim against
them such a claim is simply erased
by insolvency. The position in respect
of claims and payment will depend
very much on the specifics of the
insolvency.

Rachel Murray-Smith
Senior Associate
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rmurray-smith@sharpepritchard.co.uk
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oslater@sharpepritchard.co.uk
1

Amey LG Ltd v Aggregate Industries UK Ltd [2019]
EWHC 3488 (TCC)

2

Bennett (Construction) Limited v CIMC MBS Limited
(formerly Verbus Systems Limited) [2019] EWCA
Civ 1515

3

S&T (UK) Ltd v Grove Developments Ltd [2019]
EWCA Civ 2448
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‘CODE RED’

Were the initial anxieties of public and private sector
landowners about the Electronic Communications Code
justified? Solicitor, James Nelson, associate Lillee Reid-Hunt
and Nicholas Grundy QC, a barrister at Five Paper,
examine its impact.
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The introduction
of the New Code has
changed the balance
of negotiating power
in favour of operators
against landowners.”

4

The Termination of Code
Agreements – does the New
Code enable or inhibit the
ability of landowners to remove
operators from their land?

Almost two years on from the
New Code coming into effect, this
guidance shall consider whether the
provisions of the new legislation and
related court judgments exacerbate or
alleviate landowners’ initial anxieties.
Historical backdrop – why
was the new ECC introduced?
The fundamental provisions of the
new Electronic Communications
Code (“New Code”) came into force
following the passing of the Digital
Economy Act 2017 (“DEA17”).
The New Code grants telecoms
operators statutory rights to install,
maintain and operate their electronic
telecommunications networks over
land subject to agreements with
landowners – of both the private
sector and the public sector.
In the lead up to the introduction
of the New Code, many legal
commentators opined that the
legislation did not strike an equitable
balance between the established
rights of landowners and the new
rights granted to operators. The
New Code exposed four key areas
of concern for landowners:
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1

The Grant of Rights – to what
extent will the courts be willing
to grant new rights to operators
and will this undermine the
landowner’s interest?

2

The Valuation Aspect – does the
‘no scheme’ principle under the
New Code hamper a landowner’s
ability to seek a reasonable rent
from an operator?

3

Lack of visibility over
Assignment/Upgrading/
Sharing – does the New Code
enable landowners to retain any
control over the land occupied by
telecommunications equipment?

Over the past few decades,
telecommunications infrastructure
networks have been vital in facilitating
advances in technology. Certainly,
the recent rollout of the 5G network,
the emergence of e-commerce giants
such as Amazon and the wave of
global social media platforms all owe
their continuity to the developments
in telecommunications infrastructure.
The response from businesses and
politicians alike has been a joint cry
for improved and faster connectivity.
As such, telecommunications
operators have sought to source
appropriate plots of land (commonly
rooftops in cities or remote rural
sites) from landowners to house
their network masts and apparatus.
The first piece of legislation that
governed the relationship between
landowners and operators was the
Telecommunications Act 1984 (the
“Old Code”). Upon a backdrop of
privatisation in the 1980’s (after all,
British Telecom was privatised under
the same Act), the Old Code was
designed to provide protection to
operators in the exercise of ‘code
rights’ under written agreements.
Such rights included for example; the
right to install and maintain telecoms
equipment and the right to challenge
the landowner under a protracted
notice procedure.
Nevertheless, it had long been
accepted for several years that

the Old Code was an antiquated
piece of legislation, not fitting
for the rapid expansion plans of
telecommunications operators and
rather devastatingly labelled by a
High Court judge as “one of the
least coherent and thought-through
pieces of legislation on the statute
book”1. Government consultation
on reforming the Old Code was
released as late as 2015 and set
out to ‘strike the right balance
between all parties involved’2.
The DEA17 came into force on
28 December 2017 to facilitate
and expedite the rollout of highspeed digital telecommunications
infrastructure across the UK.
Key provisions under the New Code
The introduction of the New Code has
changed the balance of negotiating
power in favour of operators against
landowners. Furthermore, some
would argue that balance of power
created by the New Code to some
extent mirrors compulsory purchase
powers vested in some public bodies
and utility companies.
County and district councils are not
exempted from the rights of operators
to, in effect, demand a right to site
telecommunications equipment on
land owned by local authorities.
As owners of large areas of land,
particularly in urban and sub-urban
areas, local authorities are likely to
be the subject of ‘requests’ by
operators for Code Agreements.
The New Code is applicable to the
following agreements:
a) All agreements from 28 December
2017: An agreement under the
New Code must be granted to
an operator by the landowner
(which includes tenants and
licensees), although the courts
have the power to impose a
Code agreement on any ‘relevant
person’ (which may include the

freehold owner). The court is likely
to impose a Code agreement if:
• The relevant person can recover
monetary compensation (for
the detriment caused by the
installation of equipment); and
• The anticipated public benefit
outweighs the prejudice to the
landowner.
b) Some agreements that were in
existence prior to 28 December
2017 (subject to prescribed
modifications): The New Code
contains transitional provisions
that bring Old Code agreements
(or ‘subsisting agreements’) within
the ambit of the New Code, but
subject to modifications so that
some of the terms of a subsisting
agreement continue to have effect.
Note that the New Code will not
apply to all subsisting agreements,
which may be instead subject to
the provisions of the Landlord and
Tenant Act 1954 (“LTA 1954”).
Whilst the legislation codifies
many aspects of the relationship
between telecoms operators and
landowners, we now turn our
attention to the four dominant
concerns arising from the New
Code and consider in turn whether
or not these concerns have been
realised.
1. Grant of Rights
To support the overarching aim
of the legislation, operators enjoy
various Code rights including (but
not limited to) the ability to install
apparatus on land, to enter onto
land to carry out activities necessary
for the continued and/or improved
function of such apparatus (i.e.
repairing, maintenance, alterations,
replacement works and upgrading),
to connect into a power supply, to
interfere with or obstruct access to
land, and to carry out works on land
for or in connection with apparatus
on the land.

It is unclear under the New Code
whether the Code rights are treated
collectively as a bundle or whether
they are divisible. Parts of the New
Code appear to treat the rights as
divisible (for example, para 34(4)
refers to a code agreement pursuant
to which “more than one code right
is conferred”), but case law suggests
that the courts will construe a code
agreement widely so as to give full
effect to all provisions of the New
Code. Unlike the Old Code, the New
Code cannot be contracted out of.
Perhaps the most interesting
development concerns the readiness
of courts to grant ‘interim’ code rights
to operators under the New Code:
• EE v London Borough of Islington
(“EE”)3 – EE was faced with
the loss of a telecoms site and
needed somewhere new to situate
telecommunications equipment.
One possibility was on the roof of a
block of flats owned by the London
Borough of Islington (“LBI”). Whilst
LBI was willing, in principle, to grant
EE a code agreement in relation to
the roof there was not agreement
about the consideration. LBI was
not willing to grant interim rights to
EE. Applying the test the Tribunal
granted EE interim code rights
and adjourned the issue of the
consideration to the final hearing.
• CTIL v University of London (“UL”)4
– the Upper Tribunal (“UT”) held,
unsurprisingly given the width
of the definition of code rights in
paragraph 3 of the New Code that
interim code rights include a right
to carry out a survey on a site to
determine whether or not a site
is suitable.

These decisions perhaps
reflect the low hurdle to which
operators have to surmount to
be awarded an order granting
interim code rights.
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2. Valuation Aspect
Whilst not necessarily a golden goose, the leasing of redundant
or remote land as telecoms sites provided landowners with a
consistent flow of easy rental revenue. Under the Old Code,
rents were agreed between the parties using generally the
same methodology as a standard commercial lease.
However, codification of the valuation methodology
under the New Code resulted in a shift from a market
value approach to a ‘no scheme valuation’ approach,
which disregards the value of the telecoms agreement
to the operator in favour of the value of the land affected.
Additionally, the legislation cut landowners’ ability to boost
low rental income with ‘payaway’ provisions that enabled
a landowner to take a cut of the income generated by site
sharing agreements between operators. Given that the land
occupied by telecoms apparatus has, generally speaking,
little to no value for other uses, landowners understandably
felt disadvantaged by the revised methodology.
Surprisingly, the anxiety around valuation changes has
in reality been over inflated because the UT has taken a
common sense approach when assessing the methodology
by acknowledging the presence of other factors:
• EE v London Borough of Islington (“EE”) – the site in EE
was a roof top which had little market value outside its
use for telecommunications equipment – on this basis
the operator contended for a ‘rent’ of £1 per annum. The
UT rejected this approach, stating that the nominal value
of the rights being granted would, under the ‘no scheme
valuation’ approach, be £50. The UT further increased
the rent because EE would get the benefit of services for
which the residential occupiers of the block paid a service
charge. As such, for the terms imposed in this case the UT
assessed that the consideration that willing parties would
agree would be £1,000 per annum.
• CTIL v Compton Beauchamps Estates Limited (“CTIL”)5 –
the site in CTIL was on a farm and as such, the operator
contended that the rent would be based around agricultural
value of the land. The UT rejected this approach, having
regard to the fact that the consideration is the amount ‘a
willing buyer’ (i.e. an operator) would pay a ‘willing seller’
(i.e. a landowner) for the agreement. In this instance, a
willing seller would have reasonable reservations about
the access that the operator’s staff and agents would have
over the landowners’ land and that those reservations
would have to be compensated.
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3. Lack of visibility over
Assignment/Upgrading/
Sharing
The New Code expands
on the rights afforded to
operators under the Old Code.
If an upgrade or addition to
equipment can be made with
minimal adverse visual impact
and no additional burden to
the landowner, then this can
be done without landowner
consent. The benefit of any
increased value in the site
resulting from this lies solely
with the operator.
Operators no longer need to
seek landowner consent to
assign a telecoms agreement
or share use of a site with
another operator. Consequently,
landowners risk losing a grip
on the identity of the operator
or operators exercising Code
rights at the property. This is
exacerbated by the fact that
the agreements need not be
registered to bind third parties.
The only mitigating action that
a landowner can take is in the
case of a proposed assignment,
where the New Code permits
a landowner to impose a
condition that the assignor
enters into a guarantee
agreement with the landowner.
Landowners with subsisting
agreements have a residual
benefit in that their terms
dealing with assignment,
upgrading and/or sharing
take precedence over the
New Code provisions.

4. Termination of Code Agreements
The New Code regularises the
relationship between operators
and landowners, but the difficulty in
terminating a telecoms agreement
places a significant burden on
property, potentially decreasing
its ultimate value.
While an existing agreement (that
does not primarily function to confer
Code rights) may be covered by the
LTA 1954 and terminable:
1) Pursuant to more grounds (i.e. a
landlord’s own occupation), which
are well understood by expansive
case law; and
2) Upon less than 12 months’ notice
any agreement covered by the
New Code requires an extensive
18 months’ notice to be given to
the operator.
This is significant given the
considerably shorter 28-day notice
period under the Old Code, and means
that landowners need to keep any
telecoms agreement at the forefront
of dealings relating to their land.
The process does not end at
termination. A landowner requiring
vacant possession of the site must
serve an additional notice on the
operator calling for removal of the
assets within a reasonable timeframe.
Only after an additional 28-day period
can the site provider apply to the court
for an order for removal of the assets.
Security of tenure should also be
considered, because if the New
Code applies (for example, any
new arrangement or any subsisting
lease contracted out of the 1954 Act

1
2
3
4
5

security of tenure provisions) then
operators enjoy more favourable rights
to hold over and for renewal of the
arrangement following expiry of the
telecoms agreement.

new telecoms leases, should seek legal
advice to ensure that they understand
their rights under the New Code and
to secure a telecoms agreement that
does not unduly burden their property.

As the New Code is still in its infancy,
termination-based litigation under the
New Code has not yet emerged.

If you are seeking expert advice on
your rights and/or options under a
subsisting agreement or proposed
New Code agreement, then please get
in touch with James, Lillee or Nicholas.

Conclusions and considerations
By regularising the relationship
between site providers and
operators, the New Code in many
ways simplifies the formalisation of
telecoms arrangements. However,
through emerging case law it is
clear that the New Code has tipped
the balance in terms of negotiating
power away from landowners and
significantly towards operators.
Landowners therefore need to
approach these agreements with
caution in order to protect their
interests.
Insofar as the power of the UT to
impose an agreement is concerned,
the anxiety of landowners has been
confirmed by the decisions of the
UT. Opposition to the imposition of
a New Code agreement can only
be achieved with a robust case.
Insofar as the anxiety about value is
concerned, this has not been borne
out to the same extent; whilst the
no scheme valuation may result in
lower annual rents, it will not do so
as drastically as owners feared.
Landowners who have telecoms
apparatus on their property
under existing formal or informal
arrangements, or who have been
approached by operators seeking
access to the land for surveys and

James Nelson
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jnelson@sharpepritchard.co.uk
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Lewison J in Bridgewater Canal Company Ltd v Geo Networks Ltd [2010] EWHC 548 (Ch), para.7
Department for Culture Media and Sport, Consultation Document – Reforming the Electronic Communications Code (26 February 2015)
EE Ltd and another v The Mayor and Burgesses of the London Borough of Islington [2019] UKUT 53 (LC)
CTIL v University of London [2018] UKUT 356 (LC)
CTIL v Compton Beauchamp Estates Limited [2019] UKUT 0107 (LC)
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SHARPE PRITCHARD
SUCCESSFULLY DEFENDS
NHS TRUST CLAIMS AGAINST
45 LOCAL AUTHORITIES
Sharpe Pritchard recently acted for of the Local Government Association in defending claims brought
by 17 NHS foundation trusts against 45 local authorities. Here, Christos Paphiti explains how the
dispute was successfully defended.

The Court ruled that an NHS
foundation trust is not a charity and
not eligible to a reduction on nondomestic rates. The outcome of the
case is of massive importance to local
authorities, which stand to lose in the
region of £1.5 billion in rate rebates
and refunds.
Background and facts

Derby City Teaching Hospitals NHS
Foundation Trust and 16 others v
Derby City Council and 44 Others1
Introduction
On 12 December 2019, the High
Court (‘the Court’) handed down
a judgment on whether an NHS
foundation trust can be considered
to be a charity, and therefore entitled
to reductions on the non-domestic
rates of the property they occupy.
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Section 43(5) of the Local
Government Finance Act 1988
(‘the LGFA 1988’) provides where
section 43(6) of the LGFA 1988
applies, the ratepayer will be entitled
to a reduction in the non-domestic
rates payable. This would allow the
ratepayer to be liable only for a fifth
of the sum otherwise due.
Section 43(6) of the LGFA 1988
applies if:

1

The ratepayer is a charity; and

2

The relevant property is wholly
or mainly used for charitable
purposes (whether of that charity
or of that and other charities)

A group of 17 NHS foundation trusts
(‘the Claimants’) argued that they
ought to be considered a charity
and the properties they occupy are
used wholly or mainly for charitable
purposes under section 43(6) of the
LGFA 1988.

The Claimants submitted that if
they succeeded in establishing
that they can rely on section 43(6)
of the LGFA 1988, they will not
only pay a fifth of the rates
which are otherwise due, but
can also recover from the rating
authorities the rates they have
paid in the past.
45 rating authorities (‘the
Defendants’), whose properties are
being occupied by the Claimants,
deny that the Claimants are charities
and the relevant properties are
used for wholly or mainly charitable
purposes (whether of that charity
or of that and other charities).

Judgment of the High Court
The Court held that an NHS
foundation trust is not established
for only charitable purposes.
The Claimants’ purposes, according
to the Court, include the following
from the National Health Service
Act 2006 (‘the NHSA 2006’):
• Section 43(1) – the provision
of goods and services for the
purposes of the health service
in England;
• Section 43(2)(a) – the provision of
goods or services for any purposes
related to the provision of services
provided to individuals for or in
connection with the prevention,
diagnosis or treatment of illness;
• Section 43(2)(b) – the provision of
goods or services for any purposes
related to the promotion and
protection of public health;
• Section 44(6) – allows an
NHS foundation trust to make
accommodation or further services
available for patients who give
an undertaking to pay for the
accommodation or further service.

Therefore, an NHS foundation trust
was held not to be a charity within
the meaning of section 67(10) of the
LGFA 1988 or section 1(1) (a) of the
Charities Act 2011. The Court held
that the claimants are not ‘established
for charitable purposes only’ (section
67(10) of the LGFA 1988 and section
1(1) of the CA 2011).
For this reason, an NHS foundation
trust cannot be considered to be a
charity for the purposes of section
43(6) of the LGFA 1988.

William Rose
Partner
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Appeal
An Appellant’s Notice was served
on behalf of 11 of the NHS foundation
trusts. 6 of the NHS foundation trusts
decided not to appeal, including
Derby City Teaching Hospitals
NHS Foundation Trust.

Christos Paphiti
Trainee Solicitor

020 7405 4600
cpaphiti@sharpepritchard.co.uk

The appeal is currently awaiting
permission from the Court of Appeal.
1

[2019] EWHC 3436 (Ch)

The Court held Section 43(1) of
the NHSA 2006 to have a charitable
purpose, as it fell within section 3(1)(d)
of the Charities Act 2011 (‘the CA
2011’). Sections 43(2) (a) and (b) of
the NHSA 2006 would have been
considered to have a charitable
purpose if the phrases ‘related to’
and ‘in connection with’ had not been
used. Section 44(6) of the NHSA
2006 allows an NHS foundation trust
to partake in further activities that
are not necessary for advancing the
charitable objects in section 43 of
the NHSA 2006.
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Associate, Radhika
Devesher and trainee
solicitor, Christos Paphiti,
look at Personal Data
Processing schedules
and explain why it is so
important to get it right.

Introduction
When we think of key dates in our lives, we think
of our birthday, special anniversaries, and, of course,
for the data protection specialists among us, the day
the GDPR came into force.
Although 25th May 2018 may now seem like a distant
memory, continued consideration as to how to properly
complete data protection processing schedules remains
as important now as it did on 25th May 2018. Failing to
complete them properly may result in non-compliance
with the requirements of the GDPR and may lead
to sleepless nights.
In this article we look at why controllers need a
personal data processing schedule, how they should
be completed, and the implications if a controller fails to
complete such a schedule properly.
Where we refer to the ‘personal data schedule’ we
are referring to the drafting, and in particular the table
prepared by Crown Commercial Service (CCS) in the
Procurement Policy Note 02/2018. However, the contents
of this article are just as applicable to any variation of this
and refers to data processing activities generally.
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Why do we need a personal data
processing schedule at all?
Whenever goods or services are
supplied in exchange for payment,
a contract is formed.
It is important for you to consider
whether the supply of the goods or
services concerned will involve any
processing of personal data. For
example, in the case of an outsourced
leisure centre it is likely that the local
authority’s leisure centre provider will
be processing personal data (names,
addresses, and telephone numbers of
residents who use your leisure centre)
on your behalf.

What is crucial to establish when completing
personal data processing schedules?
In some cases, undertaking a data protection impact
assessment (DPIA) will be required before the
processing activity commences. You should always
consider if you are required to undertake a DPIA,
and where you are not required to do so, whether
undertaking a DPIA would be useful in any event.
The ICO recommends that undertaking a DPIA should
become best practice. Where a DPIA is undertaken,
this should help to inform you of the processing
activities and should assist you in completing
the schedule adequately.

Even in cases where your contract
is not focussed on delivering
services to data subjects e.g.
a construction contract for the
installation of windows, it is likely
that some element of personal data
processing is taking place by your
works contractor.

The following items should be established with regard
to the processing activities, which can then be used
to populate the personal data processing schedule:

If the answer is yes, the GDPR
requires there to be a written contract
between the controller and the
processor. In accordance with GDPR
Article 28(3), the written contract must
cover all of the limbs in Article 28(3),
which includes:

• The legal basis for processing of the personal data

• The processor to only process
personal data on your organisation’s
documented instructions and to
keep any personal data it handles
secure; and
• That both parties are clear about
their role regarding the personal
data that is being processed
A data protection processing
schedule appended to the main
contract for goods/services is the
most commonly used contractual
structure, which follows industry
standard drafting prepared by the
CCS and, if completed properly, will
be sufficient to ensure compliance.
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• The identity of the entity sharing the personal data
• The role of each party involved in the data sharing
• The subject matter of the processing

• Duration of the processing
• Nature and purposes of the processing
• The types of personal data being processed
• The categories of data subjects
• The plan for return and destruction once
processing is complete
• The type of agreement most appropriate
to capture the data sharing in question
If you would like further guidance on how to complete
the now infamous data protection processing schedule
and table, please get in touch with our team for advice
on how to complete this.

Decisions, decisions, decisions
– which type of agreement is
appropriate?
It is probably the case that the
following conundrum is constantly
playing on your mind: whether to
append a data protection processing
schedule to your main agreement
or to enter into a separate data
processing agreement.
GDPR is silent on whether the contract
referred to at Article 28(3) should
be standalone and therefore data
protection practitioners have generally
taken the view that provided the
drafting covers all of the limbs set out
at Article 28(3) whether the contract
is standalone or not is immaterial. It
is likely to depend on other factors
e.g. whether your main contract is
one contractual document in a more
complicated web of contracts, as to
which structure is more appropriate.
What about other arrangements?
Whilst this article is predominantly
concerned with data processing
activities, the GDPR recognises another
activity: data sharing. An Information
Sharing Agreement can be used to
document any activities which involve
sharing personal data between your
organisation and another party, for
example, the disclosure of personal
data with public, private and third sector
organisations, for research purposes.
Substance over form
Whichever contract document you
opt for, it is worth emphasising that
the name of the document is not the
priority. As long as there is a form of
agreement signed by both parties, that
covers the activities (be that processing,
sharing or both), then compliance with
the legislation will be met.
Why is getting it right so important?
It is important that the personal data
processing schedules are accurately

completed for all contracts where
personal data is being processed.
This is because as a controller of
personal data, you remain ultimately
responsible for that personal
data, notwithstanding the use of a
processor. It is therefore important
that your clear instructions to the
processor have been sufficiently
documented.

Radhika Devesher
Associate
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Completing the personal data
processing schedule properly will
help avoid the main and unpleasant
risks in any data sharing arrangement.
These can include:
• Failing to notify individuals
about how their personal data
is processed
• Collecting personal data for one
purpose and later processing it
for another incompatible purpose
without the data subject’s
knowledge or consent

Christos Paphiti
Trainee Solicitor
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cpaphiti@sharpepritchard.co.uk

• Failing to maintain the integrity
and security or personal data
A personal data schedule that
has been completed properly will
assist contract managers and other
personnel to be aware of the personal
data that will be processed under a
particular contract.
Very helpfully, the schedule will act
as a reference point if any queries
surrounding personal data arise
during the contract’s lifetime. It should
also reduce wasted time/effort later
on if issues regarding data protection
arise during the life of the contract.
Achieving compliance
Sharpe Pritchard LLP and our team
of data protection practitioners are
able to provide expert legal advice
on the application of the GDPR and
Data Protection Act 2018 to your
organisation and can help to design
and implement solutions to ensure
compliance, as required.
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EVER CLOSER UNION: SEVERANCE
OF ADJUDICATORS’ DECISIONS
IN THE COURTS OF SCOTLAND,
ENGLAND AND WALES
Senior associate, Rachel Murray-Smith and paralegal, Oliver Slater, look at the prospect of greater
legal alignment between the two jurisdictions and examines what this may mean in respect of the
law relating to the severance of adjudicators’ decisions.

...in my view it would
be both unfortunate and
surprising if on questions
of severance the policy
and aims of the 1996 Act
and the Scheme were
given less weight by this
court than by courts in
England and Wales.”
The words of Lord Doherty in
Dickie & Moore v McLeish –
heard before the Outer House
of the Scottish Court of Session
– serving to realign Scottish law
in respect of severance with the
position in England and Wales.
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Dickie & Moore v McLeish1
The Lauren McLeish Discretionary
Trust (the “McLeish Trust”) employed
Dickie & Moore Ltd (D&M) to build
a house in Westfield, a small village
in West Lothian. A dispute arose
as to the amount payable to D&M.
Whilst the Contractor contended
the sum it had set out in the interim
valuation was correct, the McLeish
Trust maintained the sum in the
Final Adjustment Statement was
the true figure. The Architect issued
a Final Certificate in line with the
Trust’s calculation. D&M referred the
dispute to adjudication where it was
decided that the Contractor should be
awarded £324,492.60 plus interest.
The McLeish Trust opted to challenge
enforcement of the adjudicator’s
decision, submitting several
jurisdictional arguments. One of those
– relating to the crystallisation of the
dispute – was accepted. The court
found that part of the dispute had not
crystallised as D&M’s claims in respect
of extensions of time and loss and
expense were “of a different nature...
to the previous disagreements”. The
pertinent question therefore was
whether the court could sever the
adjudicator’s decision so as to remove
the element(s) of the dispute which
had not crystallised.

Lord Doherty undertook a forensic
analysis of the case law in this area,
reviewing a total of 16 cases from
courts both sides of the border. He
recognised that a different approach
had traditionally been taken in
Scotland, making it “harder to
sever awards here” than in England
and Wales. Scottish authorities
suggested that severance was not
permissible in cases where just
one dispute had been referred
to adjudication.
The Judge rebuked this approach,
noting that “the relevant provisions
of the 1996 Act apply equally to
Scotland and England and Wales.”
It was decided that, in the present
case, as likely would have been the
case in an English court, the judge
could sever. In doing so, Lord
Doherty took a more pragmatic
approach than the one above. He
ruled that “the critical question ought
not to be whether there is a single
dispute or difference, but whether it
is clear that there is a core nucleus
of the decision that can safely be
enforced”. Here, the adjudicator’s
decisions in respect of the crystallised
and non-crystallised aspects of the
dispute had been made “separately
and independently”. As such, a
“core nucleus” of the decision
remained intact.

d) The same in logic must apply to
the case where there is a noncompliance with the rules of
natural justice which only affects
one dispute or difference.
e) There is a proviso that, if the
decision is simply not severable
in practice, or if the breach of the
rules of natural justice is so severe
or all-pervading, the decision will
not be enforced.

Other Cases
The judgment in Dickie & Moore v
McLeish is the latest in a string of
cases in which adjudicators have
had their decisions severed. Most
notably, in Willow Corp Sarl v MTD
Contractors Ltd2, the adjudicator was
deemed to have made a partially
correct decision in respect of the
award of liquidated damages.
Here, Peperall J applied the principles
set out in Cantillon Ltd v Urvasco Ltd 3
to determine whether severance was
permissible:
a) Whether in fact or in effect there
is in substance only one dispute
or two and what any such dispute
comprises.
b) The adjudicator will have to
resolve all referred disputes and
differences. If there is objection, the
adjudicator can only proceed with
resolving more than one dispute
or difference if the contract
permits him to do so.
c) If the decision properly addresses
more than one dispute or
difference, a successful challenge
on that part of the decision which
deals with one such dispute or
difference will not undermine the
validity and enforceability of the
other parts.

f) In all cases where there is
a decision on one dispute or
difference, and the adjudicator
acts, materially, in excess of
jurisdiction or in breach of natural
justice, the Court will not enforce
the decision.
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Peperall J held that the adjudicator’s
decision only affected the issue of
liquidated damages, meaning this
part of the decision could be severed
and the remainder upheld.
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Conclusion
Whilst Lord Doherty’s judgment in
Dickie & Moore v McLeish might not
serve as a bellwether of declining
support for Scottish independence,
it is an interesting example of
legal alignment between the two
jurisdictions. Commentators will be
keen to follow further developments
in the law relating to severance of
adjudicators’ decisions both sides
of the border.
To read a more detailed review of
Willow Corp Sarl v MTD Contractors
Ltd – as well as case updates
relating to other areas of the
construction industry – take a
look at the Sharpe Pritchard
Construction Law Review
2018/2019.
1

2

3

Dickie & Moore Ltd v McLeish &
Others Part 2 [2019] CSOH 87
Willow Corp Sarl v MTD
Contractors Ltd [2019] EWHC
1591 (TCC)
Cantillon Ltd v Urvasco Ltd
[2008] EWHC 282 (TCC)
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Ellen Painter, Juli Lau and Nicola Sumner
consider how procurement will be affected in
the Brexit transition period and beyond.
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Introduction
The European Union (Withdrawal Agreement) Act 2020 (the ‘Act’) received royal assent on 23rd January 2020, and the EU-UK
withdrawal agreement was swiftly signed by the leaders of the European Commission and Council.
The EU Parliament ratified the deal on 29th January and the UK left the EU at 23:00 GMT on 31st January 2020 (‘Exit Day’). The
UK remains in the EU’s single market and customs union until the end of 2020 but is no longer a part of the decision-making
bodies as of Exit Day.

What does the Act say about public
procurement following the UK’s exit
from the EU?
Despite the UK’s exit from the EU, regulation
of the public procurement process will
continue without any noticeable changes.
This is because s.2 of the Act amends the
European Union (Withdrawal) Act 2018
(introduced by Theresa May’s government
in June 2018 and passed to repeal the
European Communities Act 1972) to add
s.1B (2), which states that “EU derived
domestic legislation, as it has effect in
domestic law immediately before exit day,
continues to have effect in domestic law
on and after exit day”.
This provision effectively preserves a
functioning statute book in the immediate
aftermath of the UK’s exit from the EU.
The Act has also enabled what is being

What do the amended Procurement
Regulations say?
Despite the level of detail in the
amended Procurement Regulations,
the content of the PCR 2015, CCR
2016, UCR 2016 and other associated
regulations remain largely unchanged
and the amendments merely facilitate

28 Sharpe Focus

described as a “mass deferral” of the
Statutory Instruments that had previously
been passed in anticipation of (for the
most part, a ‘no-deal’) Brexit. This means
that the Public Procurement (Amendment
etc.) (EU Exit) Regulations 2019 and Public
Procurement (Amendment etc. (EU Exit)
(No.2) Regulations 2019 (‘the amended
Procurement Regulations’) which we had
previously reported as coming into force
on ‘Exit Day’ (31st January) will now come
into force on 31st December 2020 at
11pm (‘Implementation Period (IP)
Completion Day’).
The amended Procurement Regulations,
passed by Parliament in March 2019,
amend a number of key procurement
statutes including the Public Contract
Regulations 2015, the Concession
Contracts Regulations 2016 and the
Utilities Contracts Regulations 2016.

and enable the continuing operation
of the public procurement process
in the UK.
We set out in our previous update
on the impact of Brexit, the notable
amendments applicable (now
effective from IP Completion Day
rather than Exit Day). However, the

key practical difference that will
impact contracting authorities/utilities
from IP Completion Day will be the
requirement to use a new UK only
e-notification serve to access and
respond to procurement notices
(‘Find a Tender’) rather than using
OJEU Notices or Tenders Electronic
Daily (TED).

What does this all mean to public
procurements now?
• During the transition period
i.e. from 31st January 2020 to
31st December 2020, public
procurements continue to be
bound by the same UK and EU
rules as they are now.
• From 1st January 2021, the
amended Procurement Regulations
described above come into force
– their main effect being a move to
the UK e-notification service “Find
a Tender” but otherwise the existing
public procurement regime stays
largely the same.
• For any procurement started
prior to and not yet completed
by 31st December 2020, or for
any call-offs under framework
agreements where the procurement
commenced prior to 31st December
2020, the present procurement
regime applies up to award.
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It is worth noting that after
31st December 2020, the government
has powers to make secondary
legislation, including temporary
powers to amend retained EU law
that would otherwise no longer
operate appropriately once the UK
has left the EU, to deal with any
deficiencies that may arise following
the end of the transition period. It is
therefore important to keep an eye
on proposed legislative changes
during this time.
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EVERWARM LTD V BN
RENDERING LTD1 – WHAT
THE JUDGMENT MEANS FOR
SUB-CONTRACTED WORK
Partner, Justin Mendelle
and Paralegal, Oliver
Slater, focus on a recent
case involving subcontracted work and
explains why the key
take-away from the
judgment is that the
power to value works
“at any time whatsoever”
is valid.

The Scottish Government launched the
Home Energy Efficiency Programme
Area Based Scheme in 2014, aiming
to increase funding of external wall
insulation and consequently reduce
fuel poverty in Scotland.
Everwarm, a provider of energy
efficiency advice, secured a great
deal of work under the scheme and,
in order to keep up with demand,
outsourced a significant portion of that
work to a range of sub-contractors.
BN Rendering offered inexpensive
labour from mainland Europe and
Everwarm consequently engaged
BN to perform insulation works
under 38 separate subcontracts. The
relationship between the parties was
described by the court as “remarkably
informal”, typified by the oral nature
of some of the agreements.
BN alleged in 2016 that serial
underpayments had been made
by Everwarm and the relationship
between the parties deteriorated,
although work did for a while
continue. In March 2017 BN ceased
working and, two months later,
informed Everwarm that the works
were complete and claimed retention
of £406,015.90 plus VAT.
Everwarm submitted in the alternative
that it had in fact overpaid and sought
to rely on clause 4.9 in its subcontract
terms to assess the total due to BN
and reclaim any overpayment which
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subsequently became apparent.
In its entirety, clause 4.9 reads:

...[Everwarm] may at any time
whatsoever (including without
limitation between Valuation
Dates) make an assessment of
the aggregate of the value of all
work properly performed and
all other sums properly incurred
and/or owing in relation to the
Sub-Contract Works up to the
selected assessment date...
The purpose of clause 4.9 was
therefore to allow Everwarm to assess
the value of BN’s work and reclaim
any money it had overpaid. BN
rejected the legitimacy of clause 4.9
and counter-claimed the retention.
Alexander Nissen QC, acting as a
deputy High Court judge, was asked
to consider not only the legitimacy
of this clause, but also whether it
applied to all 38 subcontracts and
whether it had been validly applied
by Everwarm.
The judge began by ruling that the
first 28 subcontracts, 25 of which
were oral, did not incorporate
Everwarm’s standard subcontract
terms and, as such, clause 4.9 could
not be relied upon. Its legitimacy or
otherwise was therefore immaterial
with regard to these subcontracts.

The remaining 10 subcontracts were
deemed to incorporate Everwarm’s
terms and, in respect of these
agreements, the court accepted the
legitimacy of clause 4.9, in so doing
rejecting BN’s claims that it offended
the Housing Grants, Construction and
Regeneration Act 1996 and the Unfair
Contract Terms Act 1977.
The court did rule, however, that the
clause contained “an implied term
that any Assessment carried out
pursuant to Clause 4.9 would not be
undertaken in an arbitrary, capricious
or irrational manner”. Everwarm was
deemed to have breached the implied
term by virtue of its arbitrary method
of valuation and, as such, the “at any
time” clause could not be relied upon
in this instance.
The judge proceeded to dismiss the
claim and award the counterclaim
in the sum of £406,015.90 plus VAT.
The most important and relevant
take-away from this case is that the
power to value works “at any time
whatsoever” is valid.
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Whilst that power cannot be
exercised arbitrarily or irrationally,
it can be relied upon if included
in a contract.
Employers may well wish to include
wording to this effect – contractors
and sub-contractors should be alert
to its presence.
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