How will contracts
be affected?

Although no-one could have foreseen the sheer scale and economic
reach of the current Coronavirus outbreak, the way that contracts tend
to be worded means that, very often, there are a range of provisions
already in place.
Understanding what protections are contained in the small print of your existing contracts and how any new
contracts need to be drafted to deal with the current circumstances, will be key to protect companies and their
supply chains.
The following is an overview of the key issues that are likely to affect most contracts:

What is the definition of a pandemic?
A pandemic is the worldwide spread of an infectious disease amongst a high proportion of the global
population in a short timeframe. It is different to an epidemic, which refers to a similar outbreak but
in a localised area. The World Health Organisation no longer operates an official mechanism for
declaring pandemics, but described COVID-19 as a pandemic on 11 March 2020.

Is the pandemic declaration important for contracts?
The relevance of a pandemic depends on the way the contract in question has been
drafted. Some contracts refer to pandemics in general terms, whilst others refer to
specific diseases. Others make no reference to ‘pandemics’ at all.

What about a notifiable disease declaration –
why is this important?
The Government has made COVID-19 a ‘notifiable disease’ for the
purposes of public health legislation in England1.
Apart from giving local authorities certain public health responsibilities,
this also enables some firms to claim on their insurance policies which
include cover for risks associated with such diseases.
For contracting authorities this may be helpful when dealing
with business interruption where a contractor has raised
liquidity concerns.

How can existing resilience
plans help?
Some contracts for vital public services may
have dedicated resilience planning procedures
and provisions.
These are sometimes referred to as
‘business continuity’ or ‘disaster recovery’
plans, or even ‘living wills’. It is important
to review these parts of the contract and
review your supply chain capabilities.
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The Health Protection (Notification)
(Amendment) Regulations 2020
(S.I. 2020/237), regs. 1(2), 2(2)
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Surely Force Majeure is designed
for such eventualities?

How might COVID-19 affect
contract frustration?

Force Majeure is defined as an exceptional
event which makes it either physically or legally
impossible to meet the terms of the contract.

A contract or lease is described as being
‘frustrated’ if an event occurs which means
those involved are no longer able to perform
their contractual obligations.

Interestingly, Force Majeure has no
recognised meaning in UK law. Despite
this Force Majeure clauses can be found
in the wording of many contracts.
Some contracts may refer to a ‘pandemic’
as a Force Majeure event, whilst others may
cover COVID-19 in clauses such as ‘events
beyond the reasonable control of the parties’
or ‘acts of God’.
It is important to look for the concept rather
than the defined Force Majeure term.
There are a number of terms to look out
for. In PFI contracts you may see the phrase
‘Relief Events’, while in construction standard
form contracts it might be included in clauses
such as ‘Compensation Events’ and ‘Relevant
Events’.
Also, while some contracts may not
describe a pandemic as Force Majeure,
their Force Majeure provisions might extend
to governmental measures and restrictions
which make it impossible for parties to
perform their obligations. We suggest
making preparations by:
• Reviewing all contracts for Force
Majeure clauses
• Considering what procedures should
be abided by if Force Majeure clauses
have to be relied upon in the near future
• Retaining all documents relating to delays
or disruptions that can be solely attributed
to Coronavirus
• Discussing the matter with the other
contractual parties to agree whether
COVID-19 constitutes Force Majeure
Those involved in contracts for vital public
services will need to think about how they
plan to deal with contractors who are not able
to rely on Force Majeure under their particular
contract, but are facing staffing and cash
flow problems, meaning they cannot properly
perform their obligations.
In such cases, it might be possible to use
a contractual Variation or Change Control
procedures to continue the contract whilst
avoiding financial distress for the contractor
which might otherwise lead to a critical
service failures.

An agreement could be frustrated where
an event:
• Occurs after formation of the contract
• Was beyond the reasonable contemplation
of the parties at the time of formation
• Is not the fault of the parties
• Makes performance of contractual
obligations impossible, illegal or radically
different from the parties’ original intentions
It is important to note, however, that it is rare
for ‘frustration’ to be relied on successfully
due to the high threshold usually imposed
by the court.
Examples of events which have previously
been held to be frustrating include:
• A change in law to make contractual
obligations illegal
• The cancellation of an expected event
• An unexpected event causing an
unexpected delay
The last English case involving ‘frustration’
concerned a commercial lease. The alleged
frustrating event was Brexit2 but the claim
was unsuccessful.
To use frustration for COVID-19, a claimant
would have to successfully argue that the
outbreak was ‘outside the contemplation’
of the parties at the time the contract
was agreed.
The chances of doing so depend largely
on both the facts and timing of the contract,
and whether there were factors other than
COVID-19 which caused the ‘frustration’
to occur.
It is important to know that if a Force Majeure
clause exists, then ‘frustration’ will not apply.

2

Canary Wharf (BP4) T1 Limited and others v European
Medicines Agency [2019] EWHC 335 (Ch)
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How might consequential loss apply?
Consequential loss, or indirect loss, means loss that arises from a special circumstance which falls
outside the usual course of events.
In order to recover consequential losses, the remoteness rule from Hadley v Baxendale must be satisfied. This rule states that
the loss must be within the reasonable contemplation of the parties.
This will be the case where ‘the special circumstances causing the loss were known at the time the contract was made.’
Where contracts were entered into before the outbreak, it would seem unlikely that consequential loss arising from Covid-19
would be recoverable, although this may be possible if the parties had contemplated the impact of an epidemic or pandemic
and this can be shown. This would most likely appear in a Force Majeure clause setting out the consequences of such an event.
It is worth noting that in contrast to the Court’s approach to consequential loss described above, consequential loss is often
described as a category of loss, e.g. loss of profit, which tends to excluded from recovery under the contract. To look at
the extent to which ‘consequential loss’ is recoverable, in this context, it is important to read the clauses which govern
the consequences of default or termination.

Could Change Control and Variation clauses be applicable?
Ordinarily, commercial contracts will contain a Change Control, or variation, procedure.
Change Control could in current circumstances offer a route to loosening obligations, which might allow
some performance of the contract to continue without any party defaulting.
Our advice would be to review variation procedures in the contract to see if methods of payment
can be amended, service failure obligations can be loosened, milestone dates can be pushed
back, or if additional or improved services can be requested to assist with the client’s most
pressing requirements.
Some contracts contain ‘Continuous Improvement’ and ‘Added Value’ provisions which
deal with this.
With the adverse economic consequences of Covid-19 already apparent, payment
provisions will be of particularly relevant.
It might be worth considering whether deferred payments are possible to help cash
flow concerns, and contractors may want to consider negotiating advance payments.
If Change Control is utilised, it is important to follow the correct procedures
closely when issuing notices. A failure to do so could lead to disputes further
down the line.
Proposed variations to an on-going public sector or utility contract will also
require consideration of procurement law regulations, which restrict the
extent of modification, and the circumstances of modification, to an
existing contract.
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What if termination provisions
are being considered?

Are Change in Law clauses
applicable?

Related to but separate from clauses on
Force Majeure and consequential loss, are
termination provisions.

This clause specifies that if a Change in Law
occurs, any party may express an opinion
on whether they may be relieved of their
contractual obligations.

Some contracts and leases may provide an
option to terminate without reason, or with the
appropriate notice.
Others may provide the option to terminate
in specific circumstances such as significant
or persistent default. Termination may be a
viable exit strategy for a contract or lease that
can no longer be performed or afforded.
However, it is important to consider
carefully whether termination is appropriate,
particularly if the service or supply in question
continues to be required and how these will
be provided afterwards.
If you decide to terminate a contract, all
notice provisions must be complied with
carefully to avoid potential breaches which
could result in a costly counter-claim.

The outbreak of COVID-19 certainly has
already resulted in the Coronavirus Act 2020,
which has an impact on a number of sectors
and activities.
Whether this legislation or any further laws
qualify as a Change in Law would depend to
a considerable extent on the specific facts,
and drafting of the contract in question.
Any contract entered into earlier this week,
for instance, might struggle to show that
emergency legislation related to COVID-19
was unforeseeable at the time of signing on
the dotted line.
Change in Law clauses also typically require
several hurdles to be jumped before relief can
be claimed, including demonstrating that the
change in legislation has in fact prevented
compliance with the contract.

Are security packages relevant in the current outbreak?
As revenues shrink and contractors are unable to perform their contractual obligations,
employers will be concerned about contractor insolvency.
Many contracts will have ancillary security packages such as performance bonds
and parent company guarantees. These may need to be called on in the event
that a contractor defaults on performance and/or is in financial distress.
Before relying on a security package, employers will need to be clear
about notice provisions – and in present circumstances, particular
attention will need to be paid to methods of serving notice.
Insurances will be another area of financial security which
both contractors and employers are likely to look to.
It is important to review the contract to see which party
is responsible for holding insurance and to what extent –
this will be a useful indicator of who is best placed
to bear the weight of a particular category of loss.
Where insurance is held, you should review the terms
of the policy to consider the specific losses covered
and take specialist advice where appropriate, in the
context of Covid-19.
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How is it possible to serve notice when offices are closed?
With many offices now closed, valid service of notices might prove challenging. However, if variation
or termination provisions are to be carried out, notice provisions in contracts and leases will still need
to be followed.
Now is the time to review agreements to ascertain the exact notice provisions.
Construction contracts, and their generally notice-heavy provisions, pose particular problems.
Section 115 of the Construction Act 1996 (as amended) states that a notice may be served “by any effective means” and, in any
event, the Act confirms that a notice shall be treated as effectively served if it is delivered by post to the addressee’s last known
residence, business address or registered office.
In light of the COVID-19 outbreak, what constitutes “effective means” is less than clear-cut. Many organisations have
instructed staff to work from home, meaning notices served by post will not necessarily be read by their recipients.
We advise that in order to a) comply with the law, and b) ensure that the addressee is aware of the notice, they
should be sent by:
• Pre-paid post to the addressee’s last known principal residence or last known principal business address,
or, where the addressee is a body corporate, to the body’s registered or principal office; and
• By email to the email address with which correspondence has most recently been exchanged
We also advise that parties yet to agree a manner of service do so as a matter of priority. Parties should
explicitly state which email addresses are valid for future notices to be issued to.

Are electronic signatures and execution the way forward?
With likely signatories to agreements now largely working remotely, there
are implications for valid execution.
The Law Commission has confirmed that electronic signatures can be used for contracts
and deeds. This includes both electronic signatures and printing, signing and scanning the
signature page (or the whole document if feasible) and returning via email. If only printing
the signature page, signing parties must ensure they return the whole contract as well as
an attachment with the signature page to ensure valid execution.
For deeds, companies often opt for one director to sign in the presence of a
witness. This presents issues for electronic execution as case law is currently
unclear as to whether execution can be validly witnessed via video link. Ideally
it is advisable to execute through two directors (or one director and a secretary)
to avoid this problem.
For local authorities, the majority of contracts are executed by seal, which
the authorised signatory will require access to. If they do have access,
documents can be sealed and scanned for valid execution.
Local authorities may wish to consider their standing orders, and
whether they can be amended, to see whether contracts can be
executed by electronic signature.
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AND FINALLY...
While this is an uncertain time for everyone, an element of certainty
is available in contracts which have been robustly drafted.
In many cases they will provide the parties with appropriate processes and protection to navigate the current
unprecedented economic and social situation.
The general issues considered here will have sector-specific nuances; and there will be unique circumstances
which may well arise.
For contracting authorities or utilities which are subject to procurement regulation, there will be a further layer
of complexity to consider when looking at amending or terminating existing contracts, or procuring new
ones to address current urgent needs.
Competition and State aid issues may also need to be considered when securing urgent contracts
in struggling supply chains.
During this time, we will continue to use our dedicated COVID-19 page on our website and our social
media channels to comment on specific sectors and topics, and on new legislation, particularly those
of relevance to the public sector and our client groups. We also have a dedicated email address
for all COVID-19 queries: covidhelp@sharpepritchard.co.uk
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