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Here are the views from each of the specialist teams across Sharpe Pritchard 
on the cases and developments over 2019 that had a significant impact on 
their practice area, and looking ahead to what we expect to see in 2020. 

CONSTRUCTION AND COMMERCIAL
The Construction and Commercial team have been looking into the case of Triple Point 
Technology Inc v PTT Public Company Ltd [2019] EWCA Civ 230, which highlights the 
difficulties with operating a liquidated and ascertained damages (“LADs”) provision for 
delay when a replacement contractor has been brought in to complete contracted work. 

The court ruled that the outcome 
in such circumstances is entirely 
dependent on the wording of the 
LADs clause in question. In Triple 
Point, the clause was concerned  
with the delay between the 
completion date in the contract  
and the date of actual completion  
by the original contractor. The clause 
consequently had no application 
because of the original contractor’s 
failure to hand over completed work. 
The defendant had therefore lost  
the right to claim LADs and was 
instead required to prove its  
case for general damages.

While this case concerned a 

contract for the supply of software, 
it bears significance for construction 
contracts where industry published 
standard forms follow a similar 
approach on LADs.

Careful consideration therefore  
needs to be given to the drafting  
of LAD clauses in the event of non-
completion, and increasingly clients 
may require bespoke amendments 
to the construction standard forms 
in order to be confident of their right 
to LADs where actual completion is 
never achieved.

Our full case review can be found  
on our website.

Look out for the team’s review  
of the key construction cases in  
2019, which will be available on  
our website.
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PROJECTS AND OUTSOURCING
In our Projects and Outsourcing team, the European Court of Justice case of Autorità 
Garante della Concorrenza e del Mercato – Antiturst, Coopservice Soc. coop. arl (Case 
C-216/17) has both clarified and potentially raised the bar on the process for setting up a 
framework agreement.

Firstly, the ECJ confirmed that to 
call off contracts under a framework, 
a contracting authority was not 
required to be a direct signatory of 
the framework agreement. It would 
suffice for it to appear as a “potential 
beneficiary” of the framework, 
through being expressly identified  
in tender documents. 

Secondly, the ECJ held that 
contracting authorities have an 
absolute obligation to identify in 
the contract notice, the maximum 
volume of call-offs over the lifespan 
of the framework and total value, and 
a “best endeavours” obligation to 
identify the anticipated volumes and 
values of call-offs. Per the Article 5(5) 
obligation of Directive 2004/18, it is 
“imperative” to state the total quantity, 

and failure to do so would affect the 
principles of transparency and equal 
treatment. The case suggests that no 
further call-offs can be made once the 
maximum has been reached. 

This case provides best practice 
guidance for setting up a framework, 
and suggests that a contracting 
authority wishing to procure services 
under a framework should check:

• That it was adequately identified  
at the outset as a potential user of 
the framework; and

• That the intended call-offs fall 
within the estimates of the total 
quantity and maximum amount of 
purchases envisaged and stated at 
the outset of the framework.

It remains to be seen whether the 
stricter stance taken by the ECJ on 
the second issue listed above, will be 
followed by the UK courts, particularly 
following our departure from the 
European Union.
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REAL ESTATE 
Also looking out for the impact of Brexit for our clients is the Real Estate team, having 
reported previously on the case of Canary Wharf (BP4) T1 Limited and others v European 
Medicines Agency [2019] EWHC 335 (Ch). 

The case arose with the European 
Medicines Agency (EMA) arguing 
that Brexit was an unforeseen event 
which had ‘frustrated’ their lease with 
landlord Canary Wharf Group, citing 
the UK’s decision to leave the EU as 
necessitating the EMA’s relocation  
of its headquarters out of the UK. 

The court determined that the  
UK departure from the EU did not 
frustrate the lease in question and 
the EMA was not allowed to simply 
walk away from its obligations. Mr 
Justice Smith addressed the detailed 
legal arguments put forward by EMA 
in conjunction with the doctrine of 
frustration, which we explore in our 
case report on our website. 

This decision is significant in that 
it confirmed that the principle of 
frustration only applies to commercial 
leases in the scarcest of situations, 
and the outcome probably had the 
effect of averting a flood of litigation 
on Brexit-related grounds. 

Interestingly, however, in the court’s 
analysis that the UK departure from 
the EU was not foreseeable in 2011 
when the EMA’s lease was entered 
into, it mentions that “the failure 
of the parties to a contract, post-
referendum, to consider the inclusion 
of a ‘Brexit clause’” might in fact be 
considered relevant when assessing 
the parties’ allocation of contractual 
risk. Therefore, while it appears that 

the door to this particular argument 
has been locked for the time being, 
the key has not necessarily been 
thrown away, and the impact of Brexit 
on negotiation and drafting of leases 
and contracts may yet become a 
familiar theme in 2020.
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INFRASTRUCTURE 
The Infrastructure team is keeping a close eye on the Conservatives’ manifesto promise 
to invest an additional £100bn on infrastructure in the next five years, confirmed in the 
Queen’s Speech in December. 

We understand that the national 
infrastructure strategy promised 
for early 2020 will set out the 
government’s long-term plans 
across all areas of economic 
infrastructure including transport, 
decarbonisation, digital 
infrastructure, infrastructure 
finance and delivery. We also await 
with interest the outcome of the 
government’s consultation and 
review of infrastructure finance, 
which closed in June 2019 and an 
expert panel appointed in July. Of 
particular significance will be the 
replacement to the PFI/PF2 funding 
models, and the nature of any  
post-Brexit relationship of the UK 
with the European Investment Bank, 

currently a source of long-term 
lending for UK infrastructure. 

Elsewhere, the team is keenly 
watching the outcome of the Net 
Zero Review which was launched in 
November 2019 to support the UK’s 
aim to achieve net zero emissions 
by 2050, another commitment 
reiterated in the Queen’s Speech. 
The review is intended to assess 
how the UK can maximise economic 
growth opportunities from its 
transformation to a green economy. 

We also expect to see a continued 
trend in local authority investment 
in district heating schemes, as 
the government’s Heat Networks 

Investment Project enters funding 
round 4 in early 2020. Our recent 
analysis of a European Commission 
decision on public funding for 
district heating projects is available 
on our website.

Nicola Sumner
Partner

020 7061 5955
nsumner@sharpepritchard.co.uk

http://www.sharpepritchard.co.uk
https://www.sharpepritchard.co.uk/latest-news/authors/james-nelson/canary-wharf-group-v-european-medicines-agency-ema-a-tale-of-frustration/
mailto:gduncan%40sharpepritchard.co.uk?subject=Enquiry
https://www.sharpepritchard.co.uk/latest-news/authors/steve-gummer/investing-public-money-in-district-heating/
mailto:nsumner%40sharpepritchard.co.uk?subject=Enquiry


 sharpepritchard.co.uk

LITIGATION
Litigation colleagues saw a busy end to 2019, successfully acting for local authority clients in 
the Court of Appeal on a public procurement case in which judgment was handed down 
in October (Ocean Outdoor UK Limited v London Borough of Hammersmith & Fulham 
[2019] EWCA Civ 1642), and in the Supreme Court on a village green registration case in 
which judgment was delivered in December (R (on the application of Lancashire County 
Council) v Secretary of State for the Environment, Food and Rural Affairs and another 
[2019] UKSC 58). Both cases involved disputes arising from land owned by the local 
authorities, albeit for very different purposes.

Ocean Outdoor was the first appeal 
in the UK to consider the Concession 
Contracts Regulations 2016 (CCR) 
and the extent of its application. 
The Court of Appeal found that two 
leases granted by the local authority 
of plots of land on which outdoor 
advertisements were placed, were 
not service concession contracts 
for the purposes of the CCR. 
We analyse the Court’s detailed 
reasoning in our case report on our 
website, a key rationale being that 
the local authority did not receive 
any benefit from the advertising,  
but received a fixed rent for use  
of its land. 

A significant statement made by the 
Court, albeit as an aside, was that 
‘it should no longer be the practice 
in public procurement cases for the 
losing tenderer to claim damages 
by rote, regardless of the absence 
of any possible connection between 
the alleged illegality of the process 
and any loss it may have suffered, 
simply by relying on a loss of chance 
principle.’

This view, expressed by Lord Justice 
Coulson, may reduce the appetite 
of unsuccessful bidders for bringing 
procurement challenges, except 
where they are sufficiently closely 

comparable to the winning bidder 
and can show that they have suffered 
a loss of chance as a result of the 
procuring authority’s failure to comply 
with procurement law. 

Mari Roberts
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ICT, DATA AND CORPORATE
In the ICT, Data and Corporate team, 2019 is being dubbed “the year of the GDPR fine”,  
as it saw the Information Commissioner’s Office (ICO) notify its intentions to impose fines 
under the General Data Protection Regulation (GDPR) at eye watering levels.

In July 2019, one year after the 
GDPR and Data Protection Act 2018 
came into force in the UK, the ICO 
issued a notice of its intention to 
fine British Airways for breaches of 
data protection law to the tune of 
£189.39m. The proposed fine relates 
to a cyber incident which involved 
user traffic to the British Airways 
website being diverted to a fraudulent 
site. Personal Data of British Airways 
customer details were harvested by 
the attackers and personal data of 
approximately 500,000 customers 
were compromised.

In the same week, the ICO issued a 
notice of its intention to impose a fine 
of £99.2m on Marriott International. 

The fine relates to a cyber incident 
of approximately 339 million guest 
records, of which around 30 million 
related to EEA residents and seven 
million to UK residents. The ICO 
found that Marriott International failed 
to conduct proper due diligence 
when it acquired Starwood in 2016 – 
the systems of the Starwood hotels 
group had been compromised in 
2014, and Marriott International did 
not do enough to secure its systems.

Personal Data has a real value and 
organisations have a legal duty to 
ensure its security, just like they 
would do with any other asset. The 
ICO has shown that it is willing to 
take strong action to protect the 

rights of the public. We are yet to 
see the final outcome for BA and 
Marriott International, but 2020 may 
yet see further high value fines to 
organisations who fail to protect the 
Personal Data that they hold.

Julia Rudin
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PARLIAMENTARY AND PLANNING
Whilst Parliament was preoccupied with Brexit in 2019, there were a few occasions when 
other issues were given time. The comment from our Parliamentary and Planning team 
at the end of 2019 was that a bit like buses, you wait years for a Queen’s Speech to come 
along and then two come at once. In both, the government signalled its intention to bring 
in an Environment Bill.

A Bill was introduced soon after 
the first Queen’s Speech but there 
wasn’t time for it to make progress 
before the general election was 
called. It will make a comeback 
in the new Parliament, and the 
Planning and Parliamentary team  
will be studying its contents carefully 
and monitoring it as it passes 
through because it touches on  
so many areas where we and  
our clients have an interest. 

It promises to include a new  
Office for Environmental Protection, 
legally-binding targets to reduce fine 
particulate matter (PM2.5), greater 
local authority powers to address 
sources of air pollution, mandating 
‘biodiversity net gain’ into the 

planning system, protection for 
natural habitats through Local Nature 
Recovery Strategies, extended waste 
producer responsibility, a consistent 
approach to recycling, tackling 
waste crime, introducing deposit 
return schemes, and more effective 
litter enforcement. Exporting of 
polluting plastic waste to non-OECD 
countries will be prohibited and 
charges introduced for specified 
single use plastic items. There will 
be powers to direct water companies 
to work together to meet current and 
future demand for water.

Elsewhere, we’ll be looking to see 
what new projects will come forward 
under the development consent 
order regime, and the ongoing 

issues of housing supply, community 
infrastructure levy and viability 
mechanisms are likely to remain at 
the forefront of the planning team’s 
agenda in 2020.
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