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CO-OPERATION IN
STANDARD FORMS
OF CONSTRUCTION
CONTRACTS
Here, Paul Hughes* a Senior Associate in our Construction Law team examines
the notion of co-operation in standard form construction contracts.

Sharpe Focus 3

Paul Hughes

Senior Associate
020 7405 4600
phughes@sharpepritchard.co.uk

Introduction:

Implied Terms to Co-operate

Co-operation involves acting in a
manner that is honest and reasonable
and does not attempt to improperly
exploit the other party.[1] The obligation
to co-operate sometimes arises in the
context of what is referred to as the
‘prevention principle.’ ‘The essence
of the prevention principle is that
the promisee cannot insist upon the
performance of an obligation which
he has prevented the promisor from
performing.’[2]

The contractor is free during the course
of carrying out the works to alter its
original plan to meet unexpected
difficulties. Consequently, a degree
of co-operation between the parties is
necessary. It has long been established
that there is an implied duty to cooperate in construction contracts.
In Luxor (Eastbourne) Ltd v Cooper[3]
Viscount Simon LC stated that:

In a construction context an employer
may try to recover liquidated damages
where a contractor has failed to
complete the works by the contract
completion date. In response, a
contractor may argue that the reason
it did not complete the works by that
date was owing to some conduct on
the part of the employer, which
prevented completion on time.
The question arises, whether
the prevention principle should be
expressed more widely and place an
onus on an employer to co-operate,
particularly, where a contractor is
struggling to comply with its contractual
obligations and requires some degree
of latitude from an employer.

‘If A employs B for reward
to do a piece of work for
him which requires outlay
and effort on B’s part...
generally speaking, where
B is employed to do a piece
of work which requires A’s
co-operation... it is implied that
the necessary cooperation
will be forthcoming.’
Even in circumstances where a party is
not expressly required to do something
under a contract, it is implied that that
party will take all reasonable steps
necessary to enable the other party
to perform its obligations.
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Of course, the nature of the cooperational steps necessary will depend
on the surrounding circumstances and
may be qualified by the express terms
in the contract.
However, as indicated by Vinelott J in
London Borough of Merton v Stanley
Hugh Leach Ltd[4], ‘the general duty
remains save so far as qualified.’ The
level of co-operation under this general
duty is not at such a high threshold so
as to expect a party to act to its own
commercial detriment. In Martin Grant
& Co Ltd v Sir Lindsay Parkinson & Co
Ltd[5], Lawton LJ pointed out that:
‘Just because one party is required
to cooperate with another party, to
the extent necessary to give effect to
the contract, this does not otherwise
prevent either party from acting in its
own commercial interests, which may
be contrary to the interests of the other
contracting party.’
Consequently, when considering
co-operation, a distinction is drawn
between preventing the other party from
performing its obligations and a duty

to assist that other party. In Downer
Connect Pty Ltd v McConnell Dowell
Constructors (Aust) Pty Ltd[6], Harper
J stated that, a party is not required to
‘perform miracles, such as to conjure
the disappearance of rocky terrain, or
cause the clouds to dissolve, in order
to discharge its liability to do all that is
necessary to be done on its part.’

of non-co-operation might indeed be
sufficient to be deemed a breach of
the implied term.’

The implied duty to co-operate is a
broad obligation and includes both
acts and omissions. Where a duty to
co-operate is implied into a construction
contract, the issue of whether a party
has breached that implied duty is a
question of degree. In Airspace Ltd v
Heaslon Properties Ltd Edwards J[7],
in declaring that breaching an implied
duty to co-operate amounted to a
repudiatory breach, stated that:

‘It is, no doubt, true that every business
contract depends for its smooth working
on co-operation, but in the ordinary
business contract, and apart, of course,
from express terms, the law can enforce
co-operation only in a limited degree – to
the extent that it is necessary to make the
contract workable. For any higher degree
of co-operation the parties must rely on
the desire that both of them usually have
that the business should get done.’

‘Whether or not a particular party has
truly co-operated is a question of fact to
be decided upon the evidence. A single
transient instance of non-co-operation
would not, I think, be sufficient to be
deemed a breach of the implied term.
Conversely, a persistent single episode,
or multiple or successive instances

Consequently, should parties to a
construction contract desire a higher
degree of co-operation; they should
consider express terms to do this.
Many standard forms of construction
contract now include express provisions
dealing with co-operation: Express
Terms to Co-operate.

The implied duty to co-operate may be
seen as difficult to monitor and this was
acknowledged in Mona Oil Equipment
Co. v Rhodesia Railways,[8] where
Devlin J stressed that:
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Conclusion
Co-operation is a very important
component of any construction contract.
This is recognised by the court’s
acceptance to imply co-operation
provisions into such contracts.
Many standard forms of construction
contracts go further and expressly
oblige the parties to co-operate.
However, it may be argued that such
express co-operation provision do little
more than expressly say what is implied
into all construction contracts.
The express terms may take the form of
a general duty to co-operate or in some
instances more detailed co-operation
provisions are provided. Many standard
forms of construction contract contain

such detailed express provisions
that they leave little room for implying
additional provisions.
When detailed express provisions are
provided, there is a strong argument that
further co-operation provisions cannot
be implied. In essence, by providing very
detailed provisions, parties run the risk
of further implied terms being excluded.
Co-operation can include both a positive
and negative aspect. Positive, as
there may be a duty to correct a false
assumption obviously made by the
other party and negative so as to not
do or say something that might mislead.
An obligation to co-operate does not
prevent a party from relying on any
other express contract terms, or extend

to a party acting to its own detriment.
It is questionable whether co-operation
includes a more general duty to act
fairly which may be difficult to enforce
and is subjective.
When considering whether a party
has breached an express or implied
duty to co-operate, this is a question
of degree. A single instance of nonco-operation may not be sufficient to
be deemed a breach whereas multiple
instances of non-co-operation may be
sufficient. Also, co-operation has to be
viewed through the lens of the overall
circumstances.
Sharpe Pritchard have a dedicated
contentious construction law team
with vast experience of all aspects
of construction disputes.

*This article is based on a summary of an article published by Paul Hughes, PhD, Barrister-at-Law, MRICS, MSCSI, MCIOB, in the Irish Law Times:
Co-Operation in Construction Contracts [2018] 36(20) ILT 312.
Costain Ltd v Tarmac Holdings [2017] EWHC 319, at para. 123.
[3]
Multiplex Construction (UK) Ltd v Honeywell Control Systems Ltd (No. 2 ) [2007] B.L.R. 195.
[4]
(1985) 32 B.L.R. 51.
[5]
(1984) 29 B.L.R. 31, at p.41.
[6]
[2008] VSC 443, at p.22.
[7]
[2008] IEHC 82, at para. 83.
[8]
[1949] 2 All E.R. 1014.
[1]
[2]
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SHARPE PRITCHARD
PARTNER’S TRAVELLER
INJUNCTION EXPERTISE
SHOWCASED IN TRIO OF
HIGH COURT APPLICATIONS
A trio of recent applications at the High Court have highlighted the expertise
of one of Sharpe Pritchard’s Partners in obtaining traveller injunctions.
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William Rose acted in two applications
for Chelmsford City Council and one
application for South Cambridgeshire
District Council for injunctions relating
to alleged breaches of planning law
by travellers.
In South Cambridgeshire District Council
v Mary Taylor & Others an injunction
was granted by the court under section
187B of the Town and Country Planning
Act 1990. Six occupied caravans, as
well as more than 100 dogs, had been
brought onto a Grade 1 agricultural
site owned by the respondents without
an application for change of use. The
injunction required the travellers to
vacate the land and restore it to its
previous condition.
The next day, William Rose acted in
Chelmsford City Council v Lee & Others.
In this case, the court indicated that it
would have granted an injunction to
the local authority, but accepted that
an undertaking by the respondents to
comply with an earlier interim injunction
would suffice until the determination of
an outstanding planning appeal.
Three days later in Chelmsford City
Council v Crockford & Others, the court
continued an interim injunction against
a group of travellers who had brought
caravans onto a field in the green belt
in breach of planning control.
One of the travellers had arranged for
a digger to construct a path to move
a caravan onto a particular part of the
site. He attended court, and following
an explanation of his circumstances, the
local authority requested an extension
of the interim injunction against bringing
further caravans onto the field or carrying
out further works, rather than seeking a
final injunction.
This allowed the respondent 14 days to
seek legal advice and provide evidence
and the local authority a further 14 days
to provide evidence in response.

William Rose instructed Wayne Beglan
of Cornerstone Barristers for the local
authorities in each of these cases.
William said: “Each of these cases
posed particular challenges for the
local authorities concerned in enforcing
planning policies, including on the
green belt.
“At Sharpe Pritchard, our experience in
this area means that we are able to work
with counsel to bring applications for
injunctions before the courts rapidly, to
ensure that harm caused by breaches of
planning policy is minimised as quickly
as possible.

We have particularly strong
expertise in relation to traveller
injunctions where a range
of complex considerations
can come into play and we
can assist local authorities in
adapting their legal strategies
to account for these.
William Rose is a recommended lawyer
for Administrative and Public Law in the
most recent edition of the Legal 500
guide to the legal sector.

William Rose
Partner

020 7405 4600
wrose@sharpepritchard.co.uk
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SOCIAL VALUE: USING PROCUREMENT FOR GOOD
Here, Hector Denfield and Natasha
Barlow look at the Government’s recent
announcement on using ‘social value’
contracts to revolutionise Government
procurement.
The total collapse of Carillion in January
2018 and the share price collapse of
Capita, Interserve and Mitie have forced
the Government to review current
procurement policy.
The aim is to avoid any further disasters
and to maximise the potential power of
public procurement to drive social good.
On 19 November 2018, a statement
by the Minister for the Cabinet Office,
David Lidington, declared that from
summer 2019, the Government will have
to take social and economic benefits
into account in certain key areas when
procuring public services, including:
• Helping access for small businesses
• Helping access for businesses owned
by under-represented groups
• Increased representation of disabled
people in the workforce
• Reduced environmental impact
There is already legislation in this
area in the form of the Public Services
(Social Value) Act 2012, which requires
public bodies in England and Wales,
including councils, to consider in the
pre-procurement process how they
might improve the “economic, social
and environmental wellbeing” of their
area with this contract. This suggests
an approach that prioritises value for
money rather than the lowest cost.
However, the act is very brief and has
no definition or guidance on what
is covered by economic, social and
environmental wellbeing, nor ways
in which this can be measured.
Our clients include councils all over the
country and in practice we see a great
deal of variation in the way this duty is
approached.
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In terms of helping access for small
businesses, there are known issues
with large companies dominating
Government contracts. The Government
estimates that currently only around
a quarter of Government outsourcing
expenditure goes to small and medium
size enterprises (SMEs), including
where large companies buy from SMEs.
The think-tank reform considers that this
is due to the onerous tendering process,
which often spans many months and
can require hundreds of documents and
meetings. This represents a significant
barrier to entry for many SMEs.

private companies (approximately
£250 billion per year), it is welcome
that the Government is preparing to
strengthen the rules around using
public contracts as a force for good.

Some authorities also suffer a tunnelvision which prioritises cost over all
other factors. Large companies with
razor thin margins will score highly in
competitions under these conditions.
This undervalues the benefits of SMEs,
who are often more rooted in their
local community and can offer value in
terms of community benefits that larger
companies often cannot.

The Government is emphasising
the importance of “living wills”, which
have been put forward as best practice
to provide key information and a
contingency plan in the event that
a company fails.

Carillion did not collapse overnight.
There were clear signs that it was
struggling, with three profit warnings in
five months. This was exacerbated by the
Government’s focus on cost over quality,
which incentivises companies to tender
unsustainable prices to win the contract,
then seek uplifts during the lifetime of
the contract to make it profitable.
When Carillion finally failed, the
Government chose not to bail the
company out so that taxpayers were
ostensibly not paying for the mistakes
of a private company. Despite this,
the Government and a large number
of councils around the UK faced huge
financial costs for finding replacement
providers for all of Carillion’s various
services at short notice.
The failure of Carillion has negatively
impacted public perception of
Government procurement. Given how
much money is spent on outsourcing to

David Lidington stated that:

public services should be
delivered with values at their
heart... it is right that we use
Government’s purchasing
power to benefit society.

This would make the transfer of
services to a new supplier easier to
manage following an event such as the
liquidation of Carillion. Capita, Serco
and Sopra Steria have volunteered
to lead the way in these plans.
The Government is also proposing to
run pilot schemes when outsourcing a
service for the first time in order to collect
data and learn from mistakes early on,
which should improve the long-term
value for money of the service.
It remains to be seen how exactly
the Government proposes to improve
access to SMEs, to improve access to
businesses run by under-represented
groups, to increase representation
of disabled people, and to reduce
environmental impact.
However this is tackled, this will
hopefully lead to a shift in focus from
lowest cost to best social value, helping
to ensure that the public services
market is more diverse, more resilient,
and drives increased social benefits
for everyone to enjoy.

Hector Denfield
Associate

07419 179 199
hdenfield@sharpepritchard.co.uk

Natasha Barlow
Paralegal

020 7405 4600
nbarlow@sharpepritchard.co.uk
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ELECTORAL
LAW SPECIAL
Emyr Thomas
Partner

020 7405 4600
ethomas@sharpepritchard.co.uk
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Emyr Thomas is a Partner with Sharpe
Pritchard who is an electoral law
specialist. As such, he advises election
officers on the process in the run up
to elections and about post-election
difficulties and the discrete judicial
processes. As a Roll A parliamentary
agent he is also one of a small number
of lawyers entitled to promote and
oppose private legislation in Parliament.

to the disgruntled candidate or
elector who seeks to challenge the
result of an election. Emyr explains
why prompt action is necessary to
sort out problems at the count.

Here, Emyr takes a look at three topical
electoral issues:

2. In the light of Fiona Onasanya
MP’s conviction for perverting the
course of justice and subsequent
sentence to three months in jail,
Emyr looks at the way in which
errant MPs can be recalled by
their constituents.

1. With the 2019 local government
elections almost upon us, returning
officers and their teams may be
considering what options are open

3. In light of Brexit, Emyr looks
at how any extension in the
transition period, could impact
on the European Elections.

PROBLEMS AT THE
ELECTION COUNT?
ACT QUICKLY!

an election can be challenged or
questioned is by means of an election
petition. The petition is the document
issued in the High Court which starts
the challenge.

If, following the declaration, something
significant happens which could give
rise to a challenge (for instance a bag
of postal ballot papers is delivered
unexpectedly), it is possible under the
election rules to apply to the county
court for an order that the sealed
envelopes, including the ballot papers,
be opened and inspected. This local
and relatively inexpensive process can
be used to assess whether there might
be grounds for an election petition
and requires action within days of the
election. On no account should any
informal count or opening of envelopes
take place after the declaration without
a court order.

Deadlines
A local government election petition
must be issued within 21 days of the
date of the election. Where a petition
includes a complaint of a corrupt or
illegal practice which involves, to put it
broadly, unlawful payment of money or
a promise of payment after the election,
then the time limit is 28 days after that
payment or promise of payment.

Means of challenge
The only way in which the result of

Who may present a petition?
A local government election petition
can be presented by an unsuccessful
candidate or by four or more people
who voted or had a right to vote at
the election. If the returning officer’s
conduct is complained of, he may be a
respondent to a petition. The successful
candidate must always be a respondent.
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Contents of the petition
The petition must set out the petitioner’s
capacity to present the petition, the
date and result of the election, and the
grounds on which relief is sought and
the relief claimed.
Grounds for challenge
A local government election may be
challenged on the ground that the
person whose election is questioned
was at the time of the election
disqualified or was not duly elected,
or on the ground that the election was
avoided by corrupt or illegal practices,
for general corruption or for employing a
corrupt agent. Whether a candidate was
not “duly elected” usually means that
the candidate did not have a majority
of the votes. The remaining grounds all
concern what generally may be called
wrongdoing in respect of the election.
Acts or omissions by the returning
officer
No local government election will be
declared invalid because of an act or
omission on the part of the returning
officer or any other person in breach
of an official duty in connection with
the election if it appears that the
election was conducted so as to
be substantially in accordance with
election law and the act or omission
did not affect the result.
If it is shown that an election was not
conducted in accordance with election
law, the election will only be set aside if
either the breach was serious enough
to make a significant difference to
the election process; or if the breach,
though itself trivial, did actually affect
the result.
Security for costs
At the time of presenting the petition
(or within three days of doing so)
the petitioner must give security for
costs payable by him to any witness
summoned on his behalf or to any
respondent.

For a local government election, the
security will be no more than £2,500.
Within five days after giving security, the
petitioner must serve on the respondent
and the Director of Public Prosecutions
(i) a notice of the presentation of the
petition, (ii) details of the security given
and (iii) a copy of the petition. These
are mandatory time limits and the
court does not have the power to
allow service out of time.
Steps to take if served with a petition
The returning officer should check
that the petition and accompanying
documents have been served within
the strict time limits described above.
The process of service is also important
since there is case law to say that
imperfect service can lead to the petition

being struck out. Returning officers
should therefore ensure that notes are
made of the exact times and dates at
which petitions or other documents are
delivered, and a note should be made
of where documents were received.
Envelopes and covering letters
should be kept and date stamped,
times noted and a note taken of the
precise documents which fall out of
the envelopes in which documents
have been delivered.
If there are any problems during the
election, it is good practice to make a
contemporaneous note of what was said
and done and of any advice given. If the
matter proceeds to an election petition,
an accurate note will be invaluable to
the returning officer and will no doubt
assist the election court as well.
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WHAT POWERS
DO CONSTITUENTS
HAVE TO RECALL
ERRANT MPs?
Background
In January 2019, Peterborough MP,
Fiona Onasanya, was given a threemonth jail sentence for lying to avoid
a speeding ticket. She served four
weeks of her sentence before being
released on licence.
Reports at the time suggested that
Ms Onasanya would seek to remain
in office despite calls to resign.

Again, a petition cannot be opened
in respect of this offence until the
courts have determined any appeal.
What is recall?
Recall is the process by which voters
can trigger a special election to remove
an MP between the usual rounds of
parliamentary elections.
How does the process start?
Once one of the conditions mentioned
above is met, the Commons speaker
must give notice to the “petition officer”
(i.e. the acting returning officer) in the
MP’s constituency that a condition for
opening the recall petition has been
satisfied.

Under the Recall of MPs Act 2015, if an MP
is convicted in the UK of an offence and
receives a custodial sentence (including a
suspended sentence) of a year or less, a
recall petition can be opened in the MP’s
constituency. A recall petition cannot be
launched until the appeals process has
been exhausted. Ms Onasanya’s appeal
was dismissed on 5 March and the
recall opened on 19 March.

The petition officer must then designate
where and when the recall petition can
be signed. No more than 10 signing
locations can be chosen within the
constituency.

When will a recall petition succeed?
A recall petition will be successful
where it is signed by at least 10%
of the constituency’s registered
parliamentary electors.

If there is more than one location,
eligible voters will be given a “signing
place” and sent an official petition
notice.

Had Ms Onasanya received a custodial
sentence of more than a year, the recall
procedure would not have applied and she
would have lost her seat automatically.

Who is an eligible voter?
Anyone registered to vote in
a parliamentary election in the
constituency on the day the petition
officer receives the Speaker’s notice.

Where a petition is successful, the
MP’s seat will become vacant and
a by-election will need to be held.
Provided the MP does not become
ineligible to stand, he or she may
contest the by-election.

Other triggers for recall
A recall petition can also be opened
in the following scenarios:
• After the Committee on Standards
reports on an MP and the House
of Commons orders the MP’s
suspension from the service of the
House for at least 10 sitting days or,
if sitting days are not specified, for
at least 14 days, or
• When an MP is convicted of an
offence under section 10 of the
Parliamentary Standards Act 2009
(i.e. providing false or misleading
information for allowances claims).

What is the petition period?
Unless it is not reasonably practicable
to do so, the petition officer must
designate the tenth working day after
receipt of the Speaker’s notice as the
start of the petition period. From the
start date, it will be open for six weeks.

Previous petition
The first recall petition arose in
September 2018 after the Commons
suspended North Antrim MP Ian
Paisley for 30 parliamentary sitting
days. On that occasion, the eligible
electorate for signing the petition was
75,428 meaning that 7,543 signatures
were required to trigger a by-election.
The petition fell short by 444 signatures,
meaning it failed.

How is the petition signed?
Eligible voters will need to attend a
signing place where they will sign a
petition signing sheet which will then
be placed in a sealed ballot box in the
usual way. Alternatively, an eligible voter
can sign the petition by post or appoint
a proxy to do sign on their behalf.

Restrictions on recall petitions
A recall petition cannot be started if
a general election is due to be called
within the next six months and will be
stopped if an early general election
is called. Similarly, if the MP being
recalled vacates the seat, the recall
petition will be stopped.
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BREXIT AND THE
POSSIBLE IMPACT
OF EUROPEAN
ELECTIONS
In early February, the Alternative
Arrangements Working Group, which
comprises Leave and Remain MPs
and is tasked with finding “alternative
arrangements” to replace the Northern
Ireland backstop, met for the first time.
Currently, the United Kingdom is due to
leave the European Union at 11pm on
29 March 2019 and items discussed at
the Group’s first meeting included the
proposal to extend the transition period
for leaving the EU until the end of 2021
and the protection of EU citizens’ rights,
instead of using the backstop.
Any extension would have an intriguing
impact on British representation in the
European Parliament. Since Brexit was
(and is) to take place in March 2019,
the UK will not participate in the next
round of elections to the European
Parliament, which will take place
from 23 to 26 May 2019.
If the transition period was extended
until late 2021, the UK would need to be
represented in the European Parliament;
however, 27 of the 73 British seats in
Brussels have already been allocated
to other EU countries and will be the
subject of polls in those countries in
May. The remaining 46 seats are being
held back for future member states.
So, if the transition period is extended,
UK Returning Officers might face the
prospect of having to oversee European
elections at short notice.
It is unclear what effect those elections
would have on the organisation of polls
in the other countries which have been
given the 27 “British” seats.
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THREE NEW PARTNER APPOINTMENTS
AT SHARPE PRITCHARD

Sharpe Pritchard has appointed three lawyers to the partnership.
Construction specialist, David Owens, joins Sharpe Pritchard as a partner while both Mari Roberts and William Rose
have been promoted from within the firm. Their appointments further strengthen our construction, litigation and dispute
resolution offerings.

David Owens

Mari Roberts

William Rose

020 7405 4600
dowens@sharpepritchard.co.uk

020 7405 4600
mroberts@sharpepritchard.co.uk

020 7405 4600
wrose@sharpepritchard.co.uk

David brings more than a
decade of construction law
expertise to the firm, having
successfully represented
clients in a number of high
value national and international
disputes. He also has a
particular specialism in PFI
disputes.

Mari is a litigation lawyer who
acts mainly for public authorities
in all types of dispute resolution,
including tribunals and
contractual disputes dealt with
by way of adjudication, expert
determination or mediation.
She is also a member of our
adjudication advice team.

William is a specialist in dispute
resolution and conducts
commercial litigation for private
clients, local government and
a considerable number of
local authorities, in obtaining
injunctions to prevent breaches
of planning control.

Partner

Partner

Partner

Alastair Lewis, Senior Partner at Sharpe Prichard, said:

David, Mari and William all have excellent track records in their
respective specialisms, which are of particular value to our clients.
Their appointments signal our ambitions as firm in these areas,
further strengthening our capabilities and I would like to congratulate
all three.
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CONSTRUCTION ADJUDICATION –
BRESCO V LONSDALE AND THE EXERCISE IN FUTILITY
David Owens, a Partner and
construction law specialist, examines
a recent Court of Appeal judgment
involving two defunct contractors
and explains why this particular
adjudication tactic is unlikely to
be successful in the future.
The recent Court of Appeal judgment
in Bresco v Lonsdale[1] has a lot to say,
principally in relation to adjudications
with insolvent (or nearly insolvent)
contractors, but with an interesting
sideline relating to objecting to an
adjudicator’s jurisdiction thrown in.
The matter comprised two conjoined
appeals – Bresco v Lonsdale involving a
contractor in liquidation, and Cannon v
Primus, involving a contractor in a CVA.
In Bresco v Lonsdale, in 2014 Lonsdale
subcontracted some electrical works to
Bresco. However, by March 2015 Bresco
had entered liquidation, although there
was no suggestion that this was due
to its contract with Lonsdale. Some
three years later, Bresco’s liquidator
took the surprising step of starting an
adjudication against Lonsdale, claiming
some £220,000.
In the interim, Lonsdale had notified
Bresco of a claim it had against Bresco
for a slightly larger sum, but had not
taken its claim forward (presumably
because of the liquidation).
Lonsdale sought an injunction at court
to prevent the adjudication going ahead,
and this was granted. Bresco then
appealed against the injunction, arguing
that a company in liquidation still had
the right to adjudicate.
At the Court of Appeal, Lonsdale
conceded that Bresco would have been
entitled to bring their adjudication claim in
court proceedings, and the Appeal Court
decided that if a court could hear a claim
from a company in liquidation, then an
adjudicator must be able to as well.
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However, there was a wrinkle – although
a company in liquidation could in theory
start a claim in adjudication, it wasn’t
clear what good it would do them.
Lonsdale had a clear counterclaim,
and it has long been established that
one of the few cases where the courts
will decline to enforce an adjudicator’s
decision is where the responding party
had no chance of getting its money
back, even if it was subsequently proved
right in a second adjudication or in
court, because that money would have
disappeared into the liquidation.
So, if the adjudication could never
produce an enforceable decision,
what point would there be in letting
it go ahead?
As Lonsdale’s barrister put it:

It would be an exercise in
futility to allow the adjudication
to proceed any further when
there is no prospect of it
producing a decision capable
of being enforced.
The Appeal Court agreed, and the
injunction preventing the adjudication
was upheld.
The second case, Cannon v Primus, was
on the face of it a similar matter, but one
that ended in a quite different result.
Cannon had employed Primus to design
and build a hotel, the parties fell out and
Cannon tried to terminate the contract
and threw Primus off the site.
A series of adjudications followed,
in which Cannon was found to have
repudiated the contract and ordered to
pay Primus around £2.1m. In the middle
of these adjudications, Primus entered
a company voluntary arrangement
(“CVA”), in part as a result of Cannon’s
failure to pay the adjudication awards.

The CVA was intended to allow Primus to
trade its way out of its problems rather
than falling into liquidation, and under
the CVA it aimed to pay its creditors all
they were due, rather than the virtually
nothing that they would receive in the
event of a liquidation.
Primus sought enforcement of the
adjudication decisions at court, and
Cannon appealed, running similar
arguments to those used by Lonsdale.
As in Bresco v Lonsdale, the court found
that an adjudicator did have jurisdiction
to decide a claim brought by a company
in a CVA, but unlike in the first case
the court found that the adjudication
decision should be enforced, both
because a significant cause of Primus’
problems was Cannon’s repudiation
of the contract and failure to pay the
adjudication awards, and also because
under a CVA (unlike with a liquidation)
a company continued trading.
There was also a further sting in the tail.
Cannon, as is common in adjudication,
had made a general reservation of its
rights at the start of the adjudication,
noting that it “...reserves its rights to
raise any jurisdictional and/or other
issues, in due course...” but not
mentioning Primus’ CVA.
The Appeal Court found that this
reservation of rights was much too
vague, and that even if Cannon’s
jurisdictional argument could have
saved it, it had been waived because
Cannon hadn’t put it forward clearly
from the start.

(particularly if the employer has
counterclaims) it should consider
seeking an injunction to prevent the
adjudication going ahead.
However, the situation is not the same
when faced with an adjudication from a
contractor under a CVA, where unless
you can convince the court that the
contractor is in imminent danger of
demise, the court is likely to allow the
adjudication to go ahead.
However, the court’s comments on
reservations of rights are of much
wider application. General, and rather
nebulous, reservations of rights are
often made by the responding party
to an adjudication, on the basis that if
they do lose the adjudication they can
always argue that the adjudicator had
no jurisdiction to decide the dispute,
and thus prevent enforcement of the
decision in any event.
This judgment suggests that this rather
lazy adjudication tactic is unlikely to
be successful in the future.

David Owens
Partner
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Conclusions
This decision covered a lot of ground,
but a number of practical points come
out of it:
If an employer receives an adjudication
notice from a contractor in liquidation

[1]

Bresco v Lonsdale [2019] EWCA Civ 27.
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TO LIFT OR NOT TO LIFT?
AUTOMATIC SUSPENSIONS IN
PROCUREMENT CHALLENGES
Hector Denfield and Anna Moon review two cases that sought to lift the automatic suspension.
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The standstill period is often a nervous
time for a public body running a
procurement competition. The end is in
sight – all bidders have been notified of
the result, and the public body crosses its
fingers for 10 days and hopes none of the
unsuccessful bidders issue a challenge.

American Cyanamid principles

Associate

Trainee Solicitor

When deciding whether to lift an
automatic suspension, the court
is guided by what is known as the
American Cyanamid principles:
1. Is there a serious issue to be tried?

If a challenge is received then an
automatic suspension kicks in, and the
public body is prevented from entering
into a contract with the successful bidder.
Earlier this year, two cases were heard
two weeks apart, both concerning the
removal of this automatic suspension:
Central Surrey Health Ltd v NHS Surrey
Downs CCG[1] and Eircom UK Ltd v
Department for Finance.[2]
In the former, the suspension was
maintained. In the latter, it was lifted.
This article explores the judges’
reasoning in both cases and offers tips
for public bodies when they face similar
challenges to their procurement awards.

2. If so, would damages be an
adequate remedy for the claimant
if the suspension were lifted and
it succeeded at trial?
3. If not, would damages be an
adequate remedy for the defendant
if the suspension remained in place
and it succeeded at trial?
4. Where there is doubt as to the
adequacy of damages for either
or both parties, which course of
action is likely to carry the least
risk of injustice if it transpires that
it was wrong, that is, where does
the balance of convenience lie?
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Central Surrey Health Ltd v NHS Surrey
Downs CCG
In this case, the defendant (NHS Surrey
Downs) procured adult health and social
support services and attracted only one
bidder – an NHS led consortium.
The defendant accepted their bid,
but imposed several conditions upon
consortium members – one of which
required them to enter into a binding
joint venture.
The members were unable to agree joint
venture terms and the claimant (Central
Surrey Health Ltd, who was also the
incumbent) was consequently removed
from the consortium.
The invitation to tender gave the
defendant discretion to deselect the
preferred bidder without liability if a
material alteration was made to the
bid after it had been accepted.
The claimant applied for the award to be
suspended, arguing that their removal
from the consortium constituted a
‘material alteration’ and that the defendant
should re-run the procurement exercise
so that the claimant could bid on its own
in competition with the consortium.
The suspension was maintained for the
following reasons:
1. Serious issue to be tried: on
three grounds the claimant had
a real prospect of success at a
full trial – whether there had been
a breach of the equal treatment
principle, whether there had been a
material change in the tender, and
whether the defendant should have
undertaken a new procurement
exercise. In particular, the defendant’s
own correspondence showed that
it considered the change in the
consortium to constitute a ‘material
change’.

2. Adequacy of damages: the court
considered damages to be an
adequate remedy for the defendant
but not the claimant. The defendant
claimed that patient deaths were
likely if their service provision were
delayed, but provided insufficient
supporting evidence to convince the
court that this was more than mere
speculation. In fact, the claimant
was able to provide the necessary
services in the interim period and
the trial was imminent (likely to take
place in early 2019).
As for the claimant, damages were
considered an inadequate remedy for:
a) The claimant’s loss of chance
b) The impact on the good work the
claimant did in the community
generally
c) The impact on the claimant’s other
contracts as a result of their staff
transferring under TUPE to the
consortium
d) The claimant’s reputation. The
ruling in Bristol Missing Link
was applied here. Because the
claimant was a relatively small
organisation, heavily reliant on its
track record, it faced reputational
damage as a result of being the
unsuccessful party to this tender.
By losing this contract it would
lose the ability to deliver its core
services, which would also affect
its reputation.
3. Balance of convenience: given the
above, the court concluded it was
more convenient to maintain the
status quo in the interim before trial
as the trial was probably only three
months away. Importantly, the case
would not effectively be decided
solely on this decision whether to
lift the suspension.

Eircom UK Ltd v Department for
Finance
In this case, Eircom was the incumbent
supplier of network services in Northern
Ireland. The services were re-procured
and BT submitted the cheapest bid
and was awarded the contract. Eircom
alleged that BT’s bid was abnormally
low and the automatic suspension
kicked in.
The suspension was lifted for the
following reasons:
1. Serious issue to be tried: the
defendant (the Department for
Finance) conceded that there was
a serious issue to be tried.
2. Adequacy of damages:
a) Firstly, Eircom argued that its
business in Northern Ireland
pivoted on this contract and
that the loss of work would be
significant enough to force the
company to cease all operations
within the region. In contrast to
Central Surrey Health v NHS Surrey
Downs above, here Eircom offered
little in support of this suggested
inevitability and, on inspection,
its accounts revealed many other
large contracts based in Northern
Ireland. Each of these spanned
multiple years and had a value in
the millions. When questioned on
this, Eircom provided insufficient
evidence in rebuttal and failed to
file any explanation of their income
stream.
b) Secondly, Eircom requested to
be judged as a ‘single legal entity’,
in isolation from the successful
commercial group to which it
belonged. The court declined,
reasoning that Eircom had
‘access to very substantial
assets’ because the group’s
annual turnover exceeded €1bn.
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Horner J explicitly refused to
open a route for highly profitable
organisations to ‘game the system’
by bidding through smaller
subsidiaries, which could then
claim they would be forced to
liquidate if not awarded a particular
tender. This is very similar to
the argument in Central Surrey
Health, but here the court held
that the collapse of the incumbent
company was not a decisive factor
where the company was part of a
bigger commercial group.
c) Thirdly, as a trial date had not
yet been set for this matter, it
was unclear how long an interim
injunction would be in place if one
were ordered. Horner J considered
it unlikely that a judgment would
be delivered before summer 2019
because of the various complex
issues within the case, including
a competition law claim, and the
fact that Eircom was still to file a
statement of claim. The defendant
faced a reasonable risk that the
unknown delay – as opposed
to the short, three month delay
in Central Surrey Health – would
cause BT to retract their highly
competitive offer for one less
favourable. BT had warned the
court (and consequently each
party) against assuming their offer
would remain the same. Horner J
was cautious therefore to prevent
Eircom from being able to utilise
this delay to ‘time out’ BT’s tender.
3. Balance of convenience: ultimately,
in light of the above reasons, the

[1]
[2]

court was reluctant to deprive the
general public and public bodies of
Northern Ireland of efficient network
services; and held that the balance
of convenience favoured lifting the
suspension. Here, as in Central Surrey
Health, the public were prioritised.
Eircom’s assertion that the public
interest favoured ensuring that there
was no abnormally low tender or
breach of competition law was rejected
as it prejudged issues which could
only be fully explored in a full trial.
Comment
Contracting authorities can draw several
lessons from these cases when faced
with an automatic suspension due to
a procurement challenge:
1. If the claimant argues that, if they
won at full trial, damages would be
an inadequate remedy, then consider
their financial strength and ask the
following questions:
a) Are they are part of a larger group
of companies and/or do they have
access to funds beyond their own
accounts? These cases show
that subsidiaries do not enjoy the
same protection as ‘independent’
companies.
b) How reliant is the claimant on
this particular contract – both in
terms of their finances and their
reputation?
c) How will the loss of the contract
impact their employees and other
business?

Central Surrey Health Ltd v NHS Surrey Downs CCG [2018] 10 WLUK 296.
Eircom UK Ltd v Department for Finance [2018] NIQB 75.

2. If the contracting authority believes
that, if it won at full trial, damages
would be an inadequate remedy,
prepare detailed evidence to support
this claim:
a) What would be the impact on the
services in the interim before trial?
b) Will there be any knock-on effects
as a result of a delay in the
handover to the new provider?
3. Where a trial date has not been
set the court may sympathise with
the contracting authority as the
potentially long period of uncertainty
can be very disruptive.
In both cases, the judge emphasised
that the decision was fact-specific: “No
two cases are the same and it would be
quite wrong to try and draw unrealistic
parallels from different facts.” Your
case will always have its own unique
properties to consider.
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ABBVIE LTD v
NHS ENGLAND –
THE IMPLICATIONS
FOR CONTRACTING
AUTHORITIES AND
UTILITIES
Procurement specialist and Associate
Juli Lau, together with trainee solicitor,
Allan Owen, consider the implications for
contracting authorities and utilities following
the outcome of AbbVie Ltd v NHS England.

Sharpe Focus 23

Juli Lau

Allan Owen

020 7405 4600
jlau@sharpepritchard.co.uk

020 7405 4600
aowen@sharpepritchard.co.uk

Background

are treated in the same way, unless
such treatment is objectively justified.

Associate

A challenge[1] was brought by the
American pharmaceutical company
AbbVie Limited (“AbbVie”) against the NHS
Commissioning Board’s (“NHS England”)
Hepatitis C (“HCV”) drug procurement.
The procurement, launched in
spring 2018, is the largest NHS drug
procurement ever undertaken, letting
contracts worth nearly £1 billion over
five years. The procurement was run
pursuant to the competitive dialogue
procedure to award up to three contracts
and aimed to help England become the
first country to eliminate HCV.
AbbVie, one of three UK suppliers
of HCV medication, claimed in the
Technology and Construction Court that
the procurement procedure failed to
comply with the equal treatment principle
established in European case law and
codified in regulation 18 of the Public
Contracts Regulations 2015 (“PCR”).
The principle is breached where
comparable situations are treated
differently or where different situations

Trainee Solicitor

AbbVie contended that the evaluation
methodology adopted by NHS England
during the procurement exercise was
unlawful and should be set aside under
PCR regulation 97. This contention
centred around two aspects of the
procurement, namely:
1. The Dummy Price Mechanism”
(“DPM”) which operated by assigning
a price to a bidder in respect of a
particular HCV genotype despite the
bidder not actually producing a drug
capable of treating such genotype.
NHS England argued that the
DPM was used In order to facilitate
comparison between bidders, some
of which could and others of which
could not, provide treatments for
the full spectrum of genotypes.
Where a bidder did not produce
a drug capable of treating one of
the genotypes, they were given a
“Dummy Price” (being the lowest
price provided by the other bidders
for that genotype) for evaluation
purposes; and
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2. The Unmetered Access Model
(“UAM”) which relates to a fixed fee
being paid under each contract let
based upon the number of patients
that the bidder committed to treat in
their tender. This fixed fee was to be
paid irrespective of the number of
patients actually treated during the
life of the contract. In practice, failure
by one contractor to treat the number
of patients that it had committed
to treat in its tender, may lead to
another contractor having to treat
more patients than it had set out in
its tender, without receiving any extra
remuneration.
Decision
Margin of appreciation
As part of the general consideration
as to whether the principle of equal
treatment had been breached, Choudry
J considered arguments made by
AbbVie that there was no margin of
appreciation available to NHS England
when determining whether the principle
had been breached. Choudry J held
that the position was more nuanced
than this, in that only once a breach
of the duty of equal treatment had
been established, was the contracting
authority then not afforded any margin
of appreciation to “explain away its
treatment”.
Even then, only where differential
treatment falls outside of a margin
of appreciation and/or is “arbitrary
or excessive” rather than objectively
justifiable, would the contracting
authority have no further margin of
appreciation and the treatment be
unlawful.
Margin of discretion
Alongside the margin of appreciation,
the margin of discretion available to
contracting authorities when choosing
award criteria was also considered.
Choudry J held that “there can be little

doubt that contracting authorities are
afforded a wide margin of discretion
in designing and setting award
criteria.” Referencing (inter alia) Lion
Apparel Systems Ltd v Firebuy Ltd,[2]
the court confirmed that the fact that
a scoring system favours a particular
bidder, is not in and of itself, evidence
of a breach of the equal treatment
principle. As such, provided that
the award model does not breach
the equal treatment principle, the
contracting authority has broad
discretion as to the minutiae of the
evaluation methodology.
Dummy Price Mechanism
AbbVie claimed the DPM was contrary
to the equal treatment principle due
to it conferring an unfair advantage on
a bidder that was unable to actually
provide drugs to treat the entire
spectrum of differing genotypes.
Choudry J held that due to AbbVie
and MSD (the competing bidder whom
AbbVie claimed benefited from the
DPM) having differences in terms of
their ability to treat certain genotypes,
the DPM’s differential treatment of the
bidders was in compliance with the
equal treatment principle.
As calculations submitted by both
parties clearly demonstrated that AbbVie
could have been successful under the
DPM and beat MSD provided it bid
the correct prices, no claim of unequal
treatment was made out here.
The court also confirmed that
irrespective of whether there was in
fact a breach of the equal treatment
directive, such unequal treatment
would have been objectively
justified. Choudry J found that the
DPM was a proportional means
of NHS England achieving its
legitimate aims of increasing
competition, achieving greater
value, reducing cost, maximising
health benefits and enabling like-forlike comparison of different bids.
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Unmetered Access Model
AbbVie argued that the UAM operated
unfairly in that it could result in one
contractor supplying treatments above
the number they had committed to treat,
without receiving additional payment.
As all bidders were in a comparable
situation and were subjected to the
same rules, it was held that this was
not an example of unequal treatment.
The fact that AbbVie believed it held a
competitive advantage and that it would
therefore have to treat more patients,
was not evidence that its position was
not comparable to that of MSD. To hold
otherwise, Choudry J explained, would
mean that “where one bidder had a
competitive advantage over another,
the tender rules would have to account
for that difference so as not to fall foul
of the rules.”
Further, Choudry J considered that
AbbVie’s claim that MSD would commit
to treat an unrealistic number of patients
was held to be unfounded, as this was
based on AbbVie’s misunderstanding
of the tender requirements. In any case,
the procurement had various in-built
mechanisms to dissuade bidders from
putting in unrealistic bids.

discretion when designing and setting
award criteria. Notably, the fact the model
might favour a particular bidder over
another does not automatically make
the methodology unfair.
The case also confirms that the margin
of appreciation when considering
award criteria is not a black and white
issue. Rather, only where the treatment
is “arbitrary or excessive” will the
contracting authority have no further
margin of appreciation.
Finally, the fact that NHS England’s
aims of achieving greater value,
increasing competition, reducing cost,
maximising desired outcomes and
enabling comparison of inherently
different bids/bidders were all deemed
to be legitimate and were considered
to outweigh the potential discriminatory
effects on AbbVie, will provide further
comfort to contracting authorities. Whilst
contracting authorities should strive to
avoid unequal treatment, the pursuit
of legitimate aims may well provide
a useful safety net.
Practical tips

Implications

• Remain cognisant of the equal
treatment principle: be aware of
the principle of equal treatment
throughout the process of setting and
applying award criteria and consider
the market in which you’re procuring.
Where aspects of the bidding field
are comparable, ensure that there
is no differential treatment. Where
there are clear differences between
bidders (e.g. due to the existence
of incumbents or differing product
offerings) differential treatment may
be justified to allow a level playing
field and a like-for-like comparison.

This case provides a number of welcome
outcomes for contracting authorities
and utilities. It confirms that contracting
authorities/utilities benefit from a broad

• Be clear on the aims of the
procurement process: ensure
that the aims of the procurement
are clear and clearly set out in

In the alternative, the court held that any
unequal treatment arising as a result of
the UAM amounted to a proportionate
means of achieving the legitimate aim
of encouraging greater investment
in elimination solutions. This was an
important and legitimate aim of the
procurement, as part of NHS England’s
drive to eradicate HCV, and more
than balanced the modest potential
discriminatory effect on AbbVie.

procurement documents and that
they are reiterated throughout the
process so you are fully transparent.
Provided that your aims are legitimate
and the means of securing them
are proportionate in the context of
the procurement, the courts may
decide in favour of the contracting
authority/utility even if the evaluation
methodology could favour one bidder
over another.
• Use experts for complex
procurements: this case deals
with esoteric specifics of a complex
evaluation methodology and
highlights the importance of specialist
support when undertaking complex
procurements. Perhaps due to the
significance and high value of this
procurement, NHS England engaged
Game Theory and Auction Theory
consultants to design and test their
evaluation methodology and their
evidence played no small part in
the outcome of this case and the
procurement.

AbbVie Ltd v NHS Commissioning Board [2019]
EWHC 61 (TCC).
[2]
[2007] EWHC 2179 (Ch).
[1]
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THE LATEST CIL REGULATIONS
AND THE END OF THE
POOLING RESTRICTIONS
Here, Partner Brian Hurwitz and trainee solicitor, Ryan Copeland
consider the latest proposed changes to the legislation concerning the
Community Infrastructure Levy (“CIL”). In particular, they explains the
Government’s intention, at last, to remove the legal requirement known
as the pooling restrictions.
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Background:
Introduced in 2010, the Community
Infrastructure Levy Regulations (“CIL
Regulations”) have already been subject
to amendment six times.
In December 2018, the Ministry
of Housing, Community and Local
Government issued a consultation
paper proposing further changes and
published the latest proposed CIL
Regulations, the seventh amendment.[1]
These new draft regulations do not
involve much consolidation of the 2010
version; instead with MHCLG opting only
to revise the existing regulations. The
consultation ended on 31 January 2019.
Draft Regulation 12 is headed “Removal
of pooling restrictions”. Commendably
brief, it states: “Omit regulation 123”.
Regulation 123 prevents the pooling
of more than five section 106 planning
obligations to fund any one piece of
infrastructure.
The difficulties around regulation 123
were illustrated in the Court of Appeal
case R (Oates) v Wealden District
Council.[2] Here, it was held that regulation
123 did not have the effect of removing
the ability to refuse planning permission
in the absence of an obligation to provide
necessary highway works barred by
regulation 123 in this case as the works
were included on the regulation 123 list.
The Government had previously consulted
on the use of proposals to support housing
delivery through developer contributions.[3]
This referred to CIL as a means of securing
contributions from developers in order
to address the cumulative impact of
development in an area.
The consultation stated that the pooling
restrictions had been introduced to
incentivise local authorities to introduce
CIL. Whilst all the London Councils

have introduced CIL, the uptake in
other parts of the country has been
less enthusiastic. In the autumn budget
of 2018, the Government confirmed its
intention to lift the pooling restrictions.
While the March 2018 consultation
suggested the possibility of limiting the
circumstances for removing the pooling
restrictions, the Government has now
opted to lift pooling restrictions completely.
The rationale is that this will address
the uncertainty, complexity and delay
caused by the pooling restrictions and
will allow local planning authorities to
fund infrastructure through section 106
planning obligations. This in turn would
“bring forward new housing regardless
of how many planning obligations have
already contributed towards an item of
infrastructure.”
An important by-product of this
amendment is to allow local planning
authorities to use both section 106
obligations and CIL to fund the same
item of infrastructure. This is not
currently permitted.[4]
The consultation document cites the
example of a local planning authority
using section 106 contributions from
nearby developments to fund a local
school, which is needed as a result of
those developments as well as using
CIL money to do so, with some of the
resultant school places being available
for development elsewhere in the
Council’s area.
The CIL money could be used towards
any “funding gap without risking the
viability of the nearby developments
that have already contributed through
section 106 obligations.”
An additional, but apparently linked
change is to introduce legislation
allowing local planning authorities
to seek a contribution for monitoring
section 106 obligations.

The CIL Regulations permit this
expressly[5], whereas there is no clear
position on this with regard to section 106
obligations. Draft regulation 11 proposes
that it will be lawful to allow a monitoring
fee subject to a couple of provisos.
The sum must fairly and reasonably relate
to the development in scale and kind; and
it must not be more that the authority’s
estimate of the costs of monitoring the
development over its lifetime.
The removal of the pooling restrictions is
a complete change in Government policy.
Providing a legal basis for charging
monitoring fees in section 106 obligations
provides clarification on a grey area.
Both changes will provide more certainty
and flexibility to local planning authorities
and developers when they negotiate
planning agreements on how best to
provide for necessary infrastructure. They
should be welcomed by both sectors.
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“Reforming Developer contributions. Technical
consultation on draft Regulations”.
[2018] EWCA CIV 1304.
[3]
(March 2018, with consultation having ended on
10 May 2018).
[4]
(CIL Reg. 123(2)).
[5]
(regulation 61).
[1]

[2]
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INNOVATE TO EDUCATE:
OPENING UP UNIVERSITY
PROCUREMENTS TO
EDUTECH START-UPS
Here, Julia Rudin and Hector Denfield consider the practical steps that
higher education institutions can take to position their organisations
as leading lights in the public sector by opening up competition
to the whole market.
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Today’s higher education students
have grown up with a smartphone in
their pocket and the internet woven
into every aspect of their lives.

Why is this important?

Managing Partner

They are online, connected, and
mobile. In a bid to attract the best and
brightest, universities are increasingly
looking to offer courses and services
in a way that caters for this generation.
Edutech start-ups are at the forefront
of this market, offering innovative
solutions that bring the best of tech
into the classroom.
Edutech start-ups often face
considerable barriers when competing
for contracts let by higher education
institutions. The Federation of Small
Businesses recently reported that
only 19% of technology-focused
small- and medium-sized enterprises
(SMEs) have been awarded contracts
by public sector bodies, including
universities.
This article highlights some of the key
challenges facing edutech start-ups
when tendering for higher education
contracts, and proposes some simple
and practical changes that universities
can make to a traditional procurement
process to open it up to start-ups.

Associate

Widening competition is always a good
thing insofar as it gives universities
procuring tech products greater choice.
Edutech start-ups are typically dynamic
organisations run by recent graduates.
They know first-hand exactly what
students want. Start-ups can be more
nimble than very large companies and,
as a result, can offer innovation, agile
development, and lower costs.
So what can be done to make
university procurements friendlier and
more accessible to edutech start-ups?
Here are our top five tips.

1

Consider preliminary market
consultation

Soft market testing before a
procurement can be a beneficial
exercise for a university. By talking to
the market (big market players as well
as start-ups), universities can:
a) Understand the state of the market
and what the market has to offer
(this way you avoid trying to procure
something that does not yet exist)
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b) Receive valuable feedback from
suppliers on what would make the
procurement more attractive and
efficient for them, which is in the
procuring university’s interest too
c) Raise awareness of your impending
procurement so that suppliers
aren’t caught by surprise when
it is launched
Through soft market testing, edutech
start-ups can flag hurdles that might
hamper their participation in the
procurement. There is no obligation
on a university to take this feedback
into account, but it allows a university
to understand the market’s capability,
maturity, and capacity to deliver the
required solution.
Soft market testing is actively
encouraged by the Government and
regulation 40 of the Public Contracts
Regulations 2015 expressly allows for
preliminary market consultation on
the basis that this can help to inform
procurement strategies and widen
competition.

2

Streamline procurement
processes

Adopting more streamlined
procurement procedures, such as
the open procedure or an accelerated
version of the restricted procedure,
could attract more startups to
participate in procurements. Complex,
multi-stage procedures risk deterring
smaller providers who may not have
the resources to dedicate staff to
preparing tenders.

3

Tailor your Selection
Questionnaire

One of the key principles of public
procurement is proportionality. This

means adopting an approach that
suits the situation.
A template Selection Questionnaire
(SQ) is a good place to start, but make
sure it is tailored to your particular
procurement – a “one-size-fits-all”
approach is rarely the best.
Two key areas to focus on when
preparing an SQ for a procurement
are the questions concerning evidence
of financial capacity and candidates’
previous experience.
Financial checks
Checking the financial health of
bidders is essential, but if care is not
taken the measures used to do this
can have unintended consequences.
For example, if the minimum financial
turnover requirement is set at twice the
contract value (which is the maximum
level permitted under the Public
Contracts Regulations 2015), then this
can lead to the following outcomes:
a) If the procuring university cannot
demonstrate that this requirement
is proportionate and appropriate,
then it risks contravening regulations
58(3) and 58(4) of the Public
Contracts Regulations 2015 that
require contracting authorities to limit
selection criteria to proportionate and
appropriate levels
b) Even if the minimum turnover
requirement is not in breach of the
Public Contracts Regulations 2015,
setting it at twice the contract value
will likely exclude edutech start-ups
who, by their very nature, do not
typically have high turnover levels
Fortunately, there are other, equally
valid ways to assess a potential bidder’s
financial health or reliability, such as
parent company guarantees, bonds,
financial projections (including cashflow
forecasts), and financial assurances

from investors. It’s worth considering
accepting some of these alternatives so
that candidates have more than one way
to prove their financial fitness.
If the risk of insolvency of a start-up is
still of concern to a procuring university,
another option to mitigate this could be
to request that participating edutech
start-ups deposit the source code of
their respective solutions.
Previous experience
An optional but commonly used
question in the standard SQ asks for
details of similar contracts awarded
during the last three years. The Crown
Commercial Service’s guidance note
states that the number of contracts
asked for should be “relevant and
proportionate”, and the template
defaults to three examples.
This question poses a dilemma for
newly-established start-ups who have
yet to be awarded any public contracts
of a similar scale. In order to avoid
inadvertently discriminating against
edutech start-ups, universities could:
a) Reduce the number of requested
examples of previous experience
from three to two or one
b) Accept examples previous of
contracts that are on a smaller scale
to the contract being procured if
the candidate can demonstrate that
scaling up will not be a problem
Universities should ensure that their SQ
includes question 6.3 of the standard SQ,
which invites bidders to explain their lack
of experience if they cannot provide a
sufficient number of contract examples.
While the standard SQ asks responses
to this question to be limited to 500
words, permitting a higher word count
would enable a start-up bidder to provide
a detailed and satisfactory explanation.
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The “invitation to tender” document
issued by the university should make
it clear that bidders can use this
alternative question to explain their
lack of experience even if they can
provide one or two examples (rather
than none at all).

4

Use outcome-focused
specifications and open-ended
technical questions

There is a trend in technology
procurements to draft prescriptive
specifications, particularly in terms
of functionality requirements. The
requirements are often outlined in a
table and responding to them becomes
a tick-box exercise. This can limit the
opportunities for suppliers, including
edutech start-ups, to articulate the
innovative aspects of their respective
solutions.
The Crown Commercial Service’s public
procurement guidance stresses the
importance of using outcome-based
specifications as much as possible.
These focus on the desired results
of the project (i.e. outcomes), rather
than dictating exactly how the solution
should operate (i.e. inputs).
The input-based approach limits the
scope for creativity and the opportunity
for suppliers to propose innovative
alternatives.
Adopting outcome-focused
specifications and open-ended technical
questions (with essay-style answers,
which can be subject to word limits
stipulated by the procuring university)
instead enables all potential suppliers,
including edutech start-ups, to pitch
potentially ground-breaking solutions
that achieve the university’s goals
through cutting-edge or more costeffective methods.

Ultimately, most higher education
institutions are seeking results; it’s
therefore sensible to draft specifications
that specifically focus on the end goals.

5

Use a price evaluation
methodology that considers
both costs and benefits

Universities are under constant budget
pressures, so understandably they
are keen to ensure value for money. A
typical price evaluation methodology
only looks at costs, but a more effective
methodology might take into account
both costs and benefits.
Benefits can be financial or quasifinancial. For example, if a university
subscribes to five expensive products,
and then replaces all of these with a
new solution called MegaTech, then
MegaTech has actually saved the
university the cost of those five products.

This is a financial benefit. In
addition, though, MegaTech
might save each member
of staff ten minutes a day
on admin, which is a quasifinancial benefit. If MegaTech
costs the university £10,000,
but provides benefits to the
university worth £30,000
through subscription fee
savings and staff efficiencies,
then the university has actually
made savings of £20,000!
The price evaluation methodology could
therefore be designed in a way that
captures not only the costs, but also all
the various benefits of the solution. This
way, the procuring university can make
a more accurate assessment of value
for money.

Conclusion
In a period of major policy and structural
change in higher education, traditional
software may no longer solve the
problems encountered on a day-to-day
basis by students and academics.
There are number of creative and
potentially revolutionary alternatives
offered by suppliers, from the big
market players to edutech start-ups
that have their roots in this sector.
In order to attract solutions from the
latter as well as the former, universities
should consider designing their
procurement competitions in a way that
levels the playing field so that these
smaller providers are not unnecessarily
shut out from competing.
This article proposes five simple and
practical steps that higher education
institutions can take now to become
leading lights in the public sector by
opening up competition to the whole
market so that universities can benefit
from the bright ideas of entrepreneurs
and innovators everywhere.
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