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HIGH COURT PROVIDES
GUIDANCE ON WHAT CONSTITUTES
A “CONCESSION CONTRACT”
Sharpe Pritchard recently acted on behalf of the London Borough of
Hammersmith & Fulham in the case of Ocean Outdoor UK Limited v London
Borough of Hammersmith and Fulham[1] in which the Council successfully
defended a challenge brought by Ocean against the Council’s decision
to grant leases of land to Outdoor Plus Ltd.
Mari Roberts, a Senior Associate in our dispute resolution team, acted for
the Council and instructed James Goudie QC and Joanne Clement of 11KBW.
Here, she analyses the judgment handed down by the High Court.
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The case concerned two small plots
of land adjoining the Hammersmith
Flyover in West London on which
two metal towers with large digital
advertising screens are situated
(“the Two Towers”).
The Council had granted leases
of the land to Ocean in 2010 and
those leases expired at the end
of June 2017. Following a tender
exercise which started in April 2017,
the Council granted new leases of
both plots to Outdoor Plus who had
submitted the highest bid. Ocean’s
primary argument was that the new
lease transactions were properly
classified as a services concession
to which the provisions of the
Concession Contracts Regulations
2016 (“CCR 2016”) apply.[2]
Ocean also argued that there was
sufficient potential cross-border
interest for general EU principles
(in particular transparency, nondiscrimination, equality, fairness and
proportionality) to apply and that the
Council was in breach of general

EU principles arising from the Treaty
on the Functioning of the European
Union (“TFEU”[3]).
The Council’s case was that the new
leases granted property rights over
the land in question and the CCR
2016 did not apply to the tender
exercise. The Council was obliged
to obtain the best consideration
reasonably obtainable in respect of
any land disposition under s123 Local
Government Act 1972 and did so.
The leases were land transactions
excluded from the CCR 2016. They
were not contracts for pecuniary
interest as there was no legally
enforceable obligation, direct or
indirect, for the tenant to carry out
any works or services which were
the subject of the contract.
The Council also argued that the
award of the new leases was not
governed by the general principles
of EU Law as they concerned
internal matters only and there
was no cross-border interest.
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Mrs Justice O’Farrell found in the
Council’s favour and dismissed the
Part 7 procurement claim. She found
that the new leases did not entrust to
Outdoor Plus the provision of services
for the benefit of the Council and did not
therefore engage the CCR 2016 for the
following reasons:
1. The Council has no statutory
obligation to provide advertising
services for its residents; the
advertising services are not
provided on the Council’s behalf.
2. The advertising from the Two Towers
is not required by, or provided for the
Council. The Council derives income
from the rent paid under the leases,
but that income is in consideration for
possession and use of the land. The
Council does not dictate the contents
of the advertising and the advertising
is not designed to support the
objectives of the Council nor is it in
discharge of its statutory obligations.
3. The new leases do not provide a
service for the benefit of the Council
or its residents.

4. General advertising does not fall
within the services envisaged by the
Concessions Directive. Cases where
a services concession has been
found are those where there is an
obvious benefit to the Contracting
Authority or the community, such
as parking facilities, leisure services
or public toilets.
The Judge decided that there was
no legal obligation on Outdoor Plus
to provide any service. There was a
covenant to pay rent, but no covenant
to provide advertising.
There was permission to use the land
for the purpose of advertising but no
enforceable obligation to provide any
defined advertising service. The new
leases were therefore not contracts
for pecuniary interest for the purpose
of Regulation 3 of the CCR 2016.
Even if the new leases could be
construed as service concession
contracts, Mrs Justice O’Farrell found
that they would be excluded from the
provisions of CCR 2016 because they
were property contracts for the rental

of land within the meaning of the land
transaction exemption. The primary
objective of the Council in granting
the leases was to obtain a guaranteed
income stream from the rental payments.
Outdoor Plus had exclusive possession
of the land and the structures on it and
had permission to use the Two Towers
for the display of advertising and to sell
the advertising space to third parties,
but that did not change the nature of the
transaction as one for the rental of land.
Mrs Justice O’Farrell also found against
Ocean in respect of their arguments
that EU general principles applied. She
had decided that the agreement was
a land transaction and not a services
concession contract and therefore it
was not a transaction to which TFEU
principles applied. The Judge was
also satisfied that the transaction was
purely an internal UK matter and there
was insufficient potential cross-border
interest to engage TFEU principles.
She found that there was no evidence
of a realistic hypothetical bidder who
would have bid for the new leases if
the opportunity had arisen.
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Ocean had also sought to challenge
the Council’s decision by way of
Judicial Review proceedings and
the application for permission was
dealt with at the trial. Ocean argued
that there had been a breach of
confidentiality by the Council in
respect of an earlier offer made by
them when they had submitted terms
to the Council in 2016 for the continued
operation of the Two Towers.
The founder of the consulting company
engaged by the Council under a
framework agreement to carry out
the tender exercise on its behalf had
formerly been a CEO of Ocean. Ocean
also alleged conflict of interest and bias
in respect of the Council’s consultants

[1]

and sought permission to amend
their claim to allege actual bias
during closing submissions.
The Judge found that allegations
of actual bias had no real prospect
of success and, in any event, the
application to amend was made
far too late, after the evidence had
been concluded.
She determined that Ocean had failed
to establish any unlawful conduct in
respect of the tender exercise and
decided that the claim did not raise any
arguable grounds for Judicial Review.
Ocean’s application for permission
to proceed with the claim for Judicial
Review was therefore also dismissed.

This is the first reported decision
on the interpretation and application
of the CCR 2016 with particular regard
to service concessions.
The judgment includes a detailed
analysis of the nature of service
concessions and provides guidance
to public authorities on the question
of whether or not certain leases and
contracts have to be awarded in
compliance with the procurement
process under the CCR 2016.
We have extensive experience
on advising on procurement and
procurement challenges and would
be happy to advise further on the
law and practice in these areas.

[2018] EWHC 2508 (TCC).

Under Regulation 3 of the CCR 2016 a “service concession contract” means a contract – “(a) for pecuniary interest concluded in writing by means of which one or more contracting
authorities or utilities entrust the provision and the management of services (other than the execution of works) to one or more economic operators, the consideration of which
consists either solely in the right to exploit the services that are the subject of the contract or in that right together with payment; and (b) that meets the requirements of paragraph
(4).” The requirements in paragraph (4) are that “(a) the award of the contract shall involve the transfer to the concessionaire of an operating risk in exploiting the works or services
encompassing demand or supply risk or both; and (b) the part of the risk transferred to the concessionaire shall involve real exposure to the vagaries of the market, such that any
potential estimated loss incurred by the concessionaire shall not be merely nominal or negligible”.
[2]

TFEU Article 49 provides for freedom of establishment. Article 56 - “Within the framework of the provisions set out below, restrictions on freedom to provide services within the Union
shall be prohibited in respect of nationals of Member States who are established in a Member State other than that of the person from whom the services are intended”. “Services” are
defined in Article 57 and include activities of a commercial nature.
[3]
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WHAT NOW FOR SUCCESSION DISPUTES
FOLLOWING HARINGEY COUNCIL JUDGMENT?
Litigation specialists, Mari Roberts and
Simon Kiely and Trainee Solicitor, Sarah
Rhodes, consider the recent judgment
by the High Court in Haringey London
Borough Council v Mulkhis Simawi
& Secretary of State for Housing,
Communities & Local Government[1]
which explains the ‘one succession’ rule
in the Housing Act 1985[2] and sets out
its implications for landlords of tenants
looking to succeed.

Act 1998 (HRA) and read the legislation
in a light compatible with the rights
protected by the European Convention
of Human Rights (ECHR); or (2) make
a declaration under s.4 of the HRA that
sections 87 and 88 of the Housing Act
1985 were incompatible with Articles 8
and 14 of the ECHR.

This case centres upon a defendant
in possession proceedings making
an application for declaratory relief in
relation to the ‘one succession’ rule
found at sections 87 and 88 of the
Housing Act 1985.

The High Court held that the correct
approach to considering this application
for declaratory relief was that laid down in
the case of Re McLaughlin’s Application
for Judicial Review.[3]

Background
In 1994, the defendant’s parents were
granted a joint tenancy of a property
by the local authority. The defendant’s
mother became the sole tenant of the
property on the death of the defendant’s
father in 2001. After her death in 2013,
the defendant sought to obtain a
discretionary tenancy on the basis that
he was a qualifying family member.
The local authority refused his
application on the grounds that the
‘one succession rule’ applied. Section
87 of the Housing Act 1985 provides
that a person is not qualified to succeed
the tenant if the tenant himself is a
successor as defined under s.88
of the Act. This definition includes
tenants who were joint tenants and
have since become a sole tenant.
It was the defendant’s case that the
application of this rule amounted to
unlawful discrimination. He contended
that a distinction had been drawn
between the child of a divorced tenant
and the child of a widowed tenant.
As a result, he asked the court to either
(1) apply section 3 of the Human Rights

Decision

In that case, Baroness Hale had set a
four-stage test for the court to apply
considering whether:
1. The circumstances fell within the ambit
of one or more of the Convention rights
2. There had been a difference of
treatment between two persons in
an analogous situation
3. If this was the case, that difference
of treatment was on the ground of
an ‘other status’ for the purposes
of Article 14 ECHR; and
4. There was an objective justification
for the difference of treatment
Applying each of these issues to the
present case, the court found as follows:
1. Within the ambit of one or more
of the rights under the European
Convention?
It was held that the circumstances
of this case fell within the remit of
Article 8 ECHR i.e. the rights of the
defendant to respect for his private
and family life. This conclusion was
reached on account of the nature
of the claim and the fact that the
defendant had occupied the property
as his home for a number of years.
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2. Difference of treatment between
two analogous people?
The High Court acknowledged
that this question needed to be
considered in the light of the relevant
statutory scheme. However, the court
provisionally decided that the position
of a qualifying family member following
the death of a widowed tenant was
arguably analogous to that of a
qualifying family member following
the death of a divorced tenant.
3. Difference of treatment on the ground
of an ‘other status’ (article 14 ECHR)
The Court ruled that it was not the
status of the tenant which determined
the succession of the tenant. Instead,
it was the legal mechanism by which
the person from whom he would
succeed had acquired the property
which determined the application of
the ‘one succession’ rule. Therefore,
the distinction drawn by the claimant
between the status of the child of
a divorced parent and the child
of widowed parent held limited
relevance to the operation of the
‘one succession’ rule.
4. Objective justification for difference
in treatment?
The Court outlined that the differential
treatment ultimately did not come
down to housing policy. The exception
created by Parliament under s.88 (2)
of the Housing Act was intended to
address another policy objective
centring upon the adjustment of
property in matrimonial proceedings.
It was resolved that this provision had
a rational and legitimate purpose and
was objectively justified.

Following the findings reached
by applying this four-stage test, the
Court concluded that the Defendant’s
application should be refused. Section
88(2) was objectively justified and as
a result the defendant’s rights under
article 8 and 14 had not been breached.
The Defendant had not suffered any
unlawful discrimination by the Council’s
decision to refuse his application to
succeed as a secure tenant.

We have extensive experience advising
on housing law and wider landlord and
tenant matters and would be happy to
advise on possession proceedings or
on any other tenancy issues.

Implications

Mari Roberts

This decision:
• Lays out the principle that the ‘one
succession’ rule provided for in s.87
and s.88 of the Housing Act 1985 is
not incompatible with ECHR articles
14 and 8.
• Confirms that the four-stage test
in the case in Re McLaughlin’s
Application for Judicial Review[2]
is the correct approach to follow
when considering the compatibility
of differential treatment between
two different groups, namely
successors of divorced secure
tenants and successors of
widowed secure tenants.

Senior Associate
020 7405 4600
mroberts@sharpepritchard.co.uk

Simon Kiely
Associate

020 7405 4600
skiely@sharpepritchard.co.uk

• Clarifies that the exception provided
by s.88 (2) is objectively justified and
serves a legitimate purpose in carrying
out a policy objective relating to the
adjustment of property in matrimonial
proceedings.
In addition, this case will provide
welcome clarification to Local Authority
landlords on an often emotive and
frequently contentious area of
Housing Law.

[1]

[2018] EWHC 2733 (QB)

[2]

Changes were made to the succession provisions in the Localism Act 2011. Section 87 remains relevant for secure tenancies granted before 1 April 2012.

[3]

[2018] UKSC 48.
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CONTRASTING DEVELOPMENTS
IN EXTENDING THE TIME LIMIT
FOR STARTING PROCUREMENT
CHALLENGE PROCEEDINGS
Colin Ricciardiello is a Partner in our dispute resolution team. Here, he looks at the implications
following two recent cases that considered the time limits and the principles governing applications
to extend time – namely SRCL Limited v National Health Service Commissioning Board and Amey
Highways Limited v West Sussex Council.
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A breach of duty owed to an economic
operator under the Public Contracts
Regulations 2015 (Regulations)
is enforceable by proceedings
commenced in the High Court.
The time limit for starting such
procurement challenge proceedings
(and serving them) are of special
note because the rules are different
to ordinary claims and are also
especially important because:

Two cases decided in July 2018 have
considered the time limits and the
principles governing applications to
extend time, namely SRCL Limited v
National Health Service Commissioning
Board[5] (“SRCL”) and Amey Highways
Limited v West Sussex Council[6] (“Amey”).
SRCL very much followed the
established line of authorities whereas
Amey was quite different in its approach
to extending time with the result that
opposite decisions were made.

• The time limits are short[1]
• A number of cases have decided that
the time limit for starting proceedings
should be strictly observed
• The limited jurisdiction to extend
time has proven to be very sparingly
exercised[2]

SRCL decision:
The challenge here concerned the award
of a contract for healthcare waste services.

There are public interest based
policy reasons for having such a short
“limitation” period and the case which is
often cited in this regard is the Court of
Appeal’s judgement in Jobsin Co UK Plc
v Department of Health[3].

SRCL commenced proceedings on
30th June 2017. On the facts the judge
concluded that the date of issue was
outside of the 30 days limitation period.
Indeed, in respect of one head of claim
the time limit expired more than three
months before the date of issue so the
Court had no jurisdiction to extend time
in respect of that aspect in any event.

In addition, it was noted in Sita UK Limited
v Greater Manchester Waste Disposal
Authority[4] that extensions are not to be
lightly given, bearing in mind the purpose
of the time limits in the first place.

Nevertheless, in case the judge was
wrong on that finding of fact he still
considered whether there was a good
reason to extend time for that head of
claim as well.

10 Sharpe Focus

Accordingly, given the findings on
limitation the issue was whether there
was a ‘good reason’ to extend time.

two weeks or a month after the lapse of
the period is not, itself, a good ground
for extending the period”.

What would constitute a ‘good reason’
for extending time was considered
in Mermec UK Limited v. Network
Infrastructure Limited[7]. Unlike in SRCL
the time bar point was dealt with at a
summary judgment application and
not at full trial.

A case not cited in SRCL but adopted
a very similar line to the one taken in
Mermec was Turning Point Limited
v Norfolk County Council[9] and was
governed by the current 30 day time limit.

In Mermec, the relevant Regulations
in force at that time provided that
proceedings were only deemed issued
once they were served and there was a
six or seven day delay in service. There
was no explanation from Mermec as to
why there was late service.
The judge in Mermec (Akenhead J)
decided that it was unhelpful to give
an exhaustive list of grounds when
an extension should be granted but
they should include facts which were
beyond the control of the Claimant
such as illness or detention of the
relevant personnel.
When it came to arguing that the delay
was short Akenhead J was quite clear
that “…there is no point in having a
three month period, if what it means is
three months plus a further relatively
random short period”.
The questions of extension of time was
also considered in Matrix-SCM Limited
v London Borough of Newham[8] and
dismissed the idea that extensions
should be granted because to do
so caused no prejudice:
“Public Procurement authorities are
entitled and need to know as soon as
possible whether a procurement is
being challenged. As Mann J points out
in Sita time bars are mechanical and
absolute and are not based on ad hoc
prejudice consideration. The fact that no
additional prejudice is sustained a week,

The application to extend was refused
because it was held that there was no
good reason for doing so because when
Turning Point submitted their tender the
complaint, which formed the basis of
their claim, was known to them at that
time so they could have issued in time
which ran, at the latest, from the date
of submission.
The argument that a short period
of an extension was reasonable and
proportionate was also held not to be
a good reason because the 30 day
period was clearly defined and if it
was intended that it was 30 days plus
reasonable and proportionate short
period then that is what the legislators
would have said.

Prominent amongst that list is the
necessity for there being a good reason
not to issue in time – such as an illness
or something outside of the Claimant’s
control which prevented it from doing
so and the lack of prejudice to the
Defendant is not a determinative factor.
In this regard, the Judge considered
that on the facts, prejudice to SRCL
which may be caused by granting
an extension was not at all relevant.
In SRCL reference was made
to Perinatal Institute v Healthcare
Quality Improvement Partnership[10].
At first blush this case might appear to
be a softening of the line on extending
time but in that case proceedings were
issued in time and the time bar point arose
because the Claimant wanted to introduce
a fresh claim by amendment and whilst
the application to amend was issued well
before the 30 days from the date of the
relevant knowledge of that fresh claim,
it was heard well after that period had
expired but before the three month power
to extend period had lapsed.

Again, a “good reason” was held
to be something which was beyond
the control of the Claimant including
significant illness or detention of relevant
members of the tendering team.

The Defendant’s time bar based
defence in SRCL therefore succeeded.

SRCL decided that the following
were not good reasons to extend time:
under the threat of proceedings the
contracting authority agreed to review
the winner’s tender; exhorting that
proceedings were not justified and
should not be issued.

This was a large highways maintenance
contract and Amey lost by 0.03 per
cent. Amey alleged that the Contracting
Authority had acted unlawfully when it
issued instructions which had the effect of
reducing its price score and it also made
manifest errors in scoring two criteria.

Paragraph 154 of the judgment in
SRCL sets out the principles which
apply where an extension of time is
sought under Regulation 92(4). Those
principles are very much in keeping
with the line taken in Mermec,
Matrix and Turning Point.

The claim was issued on 15th March 2018.

The Judgment in Amey

Two of the claims were subject to a time
bar defence which were determined
by way of interim application. The
time limit for one ground expired on
2nd March 2018 but there was a
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standstill agreement in force (whereby
the Contracting Authority agreed not
to take a time barred point) from
2nd March 2018 to 15th March 2018.
The Judge had no hesitation deciding
that the standstill agreement was a “good
reason” to extend time to 15th March.
The second claim proved to be more
problematic for Amey. The time limit
in respect of that claim expired on
19th February 2018 – so before the
standstill agreement came into being
on 2nd March 2018. The critical period
for delay, therefore, was between
19th February 2018 and 2nd March 2018.
It is interesting to note that at paragraph
42 of the judgment it was held that “No
reason (good or otherwise) has been
advanced to explain why proceedings
were not issued in time”. On that basis
alone one would have thought that
in the light of previous authorities the
absence of a “good reason” meant that
no extension would have been granted.
However, that was not the case and the
application was granted. Amey argued
that the delay between 19th February
and 2nd March did not cause prejudice
and its claim was strong.
The Judge accepted that no prejudice
had been suffered by the Council and
went further by saying that there had
been no material prejudice to the public
interest because if the time barred claims

had been issued in time, in such a short
period those claims would have made
little procedural progress, “accordingly,
this is a case where not merely can be it
be said that there is no prejudice, but the
delay in relation to [the time barred claim
not covered by the standstill agreement]
has been of no practical consequence
at all”.
As to the submission concerning not
shutting out a strong claim by reason
of the time bar, the Judge remarked
that he would exercise restraint and
caution before concluding that the
strength or weakness of a claim
exerts a determinative influence.
The Judge held that Amey’s case
was not one of the relatively rare
ones where it could be said that it was
overwhelmingly strong or weak. In this
regard the judgment did follow previous
authority – see SITA – where it was held
that extending time because the claim
appeared to be good or large was not a
particularly good reason for overriding
the time bar, although the weakness or
small size of the claim could tell against
the exercise of discretion.
Conclusions
Amey is certainly contrary to earlier
judgments in its outcome and approach
– an approach which did not see a “good
reason” to extend under Regulation
92(4) as restricted to factors beyond its

control and were held by the Claimant
to “excuse” its default. Rather the lack
of prejudice caused by granting the
extension was in effect the “good
reason” for extending time.
It remains to be seen whether the line
in Amey will be followed in preference to
the more established application of the
Jobsin principles and the Court of Appeal
will not be called upon to review Amey as
it is understood that the procurement was
abandoned and will be re-run.
That would make the proceedings
redundant and that is not a particularly
surprising outcome as the scores were
so close. Nevertheless, any potential
claimant would be well advised to
treat the strictness found in SRCL as
continuing instead of chancing on
the latitude in Amey prevailing.

Excluding the ineffectiveness remedy, the general time limit for starting proceedings is 30 days beginning with the date when the economic operator first knew or ought to have
known that grounds for starting proceedings had arisen – see Regulation 92 of the Regulations. Also where that 30 days ends on a day which is not a working day then that period is
rolled over to the end of the next working day – see Regulation 2(4)(b).The time for service is seven days after the date of issue – Regulation 94(1).
[1]

Where the Court considers that there is a good reason for doing so it has the power to extend the time for commencing proceedings up to three months after the date when an
economic operator first knew or ought to have known that the grounds for starting proceedings had commenced – see Regulation 92(4)(5).
[2]

[2003] EWCA CIV 1241 – this case was decided when the time limit for starting a claim was three months rather than 30 days. It decided that: challenges to the tender process of
a public service contract should be made promptly so as to cause as little disruption and delay as possible; not only is that in the interests of all those who have participated in the
tender process but there is also a wider public interest in ensuring that tenders for a public project should be processed as quickly as possible; a balance has to be struck between
two competing interests; they need to allow challenges to be made to an unlawful tender process, and they need to ensure that any such challenges are made expeditiously. “The
short time limit is therefore a result of that balancing exercise”.
[3]

[2010] EWHC 680 (Ch); [5] [2018] EWHC 1985 (TCC) – judgment handed down 27th July 2018; [6] [2018] EHHC 1976 (TCC) – judgment handed down on 30th July 2018;
EWHC 1847 (TCC); [8] [2011] EWHC 2414 (CH); [9] [2012] EWHC 2121; [10] [2017] EWHC 1867 (TCC)

[4]

[7]

[2011]
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THE SKY BLUE SAGA CONTINUES
Paul O’Sullivan, a Partner in our
competition team takes a look at the
latest instalment in the long-running
litigation surrounding the Ricoh Arena
in Coventry, the home stadium of
Coventry City Football Club (CCFC),
which it shares with Wasps RFC.
Background:
The Court of Appeal has now handed
down judgment in the second State
aid challenge brought by the owners
of CCFC (the SISU group of companies)
against Coventry City Council: R.
(Sky Blue Sports and Leisure Ltd)
v Coventry City Council (No.2).[1]
In the earlier round of judicial review
proceedings, SISU had challenged a
loan made by the Council to its then
half-owned subsidiary, Arena Coventry
Limited (“ACL”). ACL operates the Ricoh
Area under a lease from the Council,
which is the freeholder. SISU claimed that
the loan constituted unlawful State aid.
The High Court found that the loan was
not a State aid because a private market
operator in the Council’s position might
also have made the loan on the same
terms. This was confirmed by the Court
of Appeal in R. (Sky Blue Sports and
Leisure Ltd) v Coventry City Council
(No.1).[2]
SISU’s second State aid challenge
concerned a decision by the Council
to sell a lease extension to ACL for
£1 million, taking the term to 250 years.[3]
This was part of a wider transaction,
in which the Council agreed to sell its
50 per cent shareholding in ACL to
Wasps for £2.77 million and Wasps
agreed to purchase the other 50 per
cent share in ACL, held by the Alan
Edward Higgs Charity. The sale of the
lease extension was subject to the
share acquisition from the Charity going
ahead, which it did for the same price.

SISU’s application for permission
to seek judicial review was originally
refused by Singh J (as he then was) in
July 2017. The judge held that SISU’s
claim that the lease extension involved
State aid was unarguable as the price
achieved by the Council was in line
with an independent market valuation
from KPMG which was in the range
£0.6 million – £1 million. The Council
had achieved the top of that range.
Central to SISU’s case was the
contention that the lease extension
granted by the Council was in fact part
of a sequence of commercial steps the
effect of which was to confer on Wasps
100 per cent control over a 250 year
leasehold interest in the stadium as a
business, for a total consideration of
approximately £20 million when its
market value was in fact £48.5 million
– an underpayment of approximately
£28 million or 60 per cent.
The Court of Appeal rejected that
contention and dismissed SISU’s
appeal. Giving judgment, McCombe
LJ noted that for the prohibition on
State aid to apply a benefit is
only conferred by the state upon
a beneficiary undertaking, in an
undervalue transaction, if it is the
state’s own asset that has been
transferred at such undervalue:
“That other assets are already owned
by the recipient or are acquired at
the same time from other parties,
conferring an overall benefit on the
recipient, is not relevant to the question
whether or not aid has been provided
by the state by a transfer of its assets
at an undervalue.”[4]
SISU had not provided a competing
valuation of the lease extension. Instead,
it relied on valuations of ACL’s 250 year
lease of the Arena in Wasp’s hands
after the overall transaction had been
completed, including the sale by the
Charity of its 50 per cent share in ACL.
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McCombe LJ ruled that this was not
the correct approach. The State aid
rules required the Court to focus on the
assets actually sold by the Council, and
whether it achieved a market price for
those assets. SISU could not rely on
valuations of other non-Council owned
assets to challenge the only valuation
of the lease extension, which had been
provided by KPMG.

The judgment also confirms that the
fact that a public authority does not
use a tender or open marketing process
in a land sale transaction will not
automatically mean that the transaction
fails to meet market conditions, thereby
constituting the grant of State aid. Market
price established by independent asset
valuers is “the minimum price that can
be agreed without granting State aid”.[5]

issues and would be happy to advise
further on the law and practice in
these areas.

The Council had achieved a price
consistent with that valuation and,
therefore, it was not possible to argue
that any State aid had been granted in
these circumstances.

There, the valuation of the public
asset transferred would have to
address the value unlocked by the
transfer, rather than an artificial value
ignoring such consequences. In this
case, however, the lease extension
added to the value of other assets
held, or to be held, by Wasps, the
value of which was not negligible.
There was no undervalue of the
public assets transferred here.

Paul O’Sullivan

With regard to the sale by the Council
of its 50 per cent shareholding in ACL,
SISU had already expressly conceded
that it would not be challenging that
transaction. McCombe LJ observed that
this concession was inevitable, because
the Council had achieved the same price
for its shares as a direct private market
comparator, namely the Charity as the
other 50 per cent shareholder in ACL.

We have extensive experience
advising both public and private
sector clients on State aid, public
procurement and other competition

Partner

020 7405 4600
posullivan@sharpepritchard.co.uk

[1]

[2018] EWCA Civ 2252.

[2]

[2016] EWCA Civ 453.

ACL’s original term having been for 50 years
commencing December 2003.
[3]

See Land Burgenland and Austria v Commission
Case C-214/12).
[4]

In agreeing with McCombe LJ, Irwin LJ noted that
the situation might be different where the public asset
transferred represented a “ransom strip” or similar asset,
without which other assets held, or to be transferred,
would be of much reduced value.
[5]

SHARPE PRITCHARD NAMED ONE OF THE
UK’S BEST LEGAL PRACTICES BY THE TIMES
Sharpe Pritchard was recently
honoured to be included in The
Times’ Best Law Firms 2019 guide,
in recognition of the strength of our
work in the field of Administrative
and Public Law.
This is the first time that The Times
has published a guide to the UK’s best
law firms and inclusion carries with it
particular prestige as only 200 of the
UK’s 10,000 legal practices have
made the list.

The guide highlights the firm’s work
on PFI and PPP, its involvement in the
recent Isle of Wight Council case at the
Supreme Court concerning term-time
holidays and, on behalf of the London
Borough of Camden in opposition to
the HS2 Bill in the House of Lords.
Unlike other guides to the legal
sector, The Times Best Law Firms
2019 has been compiled on the basis
of recommendations from other legal
professionals.

Alastair Lewis, Senior Partner at
Sharpe Pritchard, said: “This is a
wonderful endorsement to receive
from The Times and from our peers.

We are committed to
providing the best possible
legal advice to each of our
clients and this achievement
is a testament to the work
of our whole team.
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THE END OF PFI AND
THE CHALLENGE AHEAD WHAT’S NEXT?
In his Budget speech of 29th October, Philip Hammond
effectively announced the end of PFI and PF2.
Here, infrastructure and procurement specialists, Nicola Sumner and Steve Gummer,
examine the repercussions of the Chancellor’s declaration.
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What’s happened?
During Philip Hammond’s autumn
Budget speech, the end of PFI and PF2
was announced, with the Chancellor
stating that he had never authorised a
PFI project and had no plans to do so
in the future.

PFI/PF2 is a form of outsource
contracting. It is a form of standardised
risk allocation which frequently sees the
private sector design, build, finance,
operate and maintain infrastructure
projects over a long-term (c.25-35
years). A PFI/PF2 project is likely
to have the following features:

So what does this mean? It means that
there are unlikely to be any new PF2
contracts. Projects earmarked for PF2
funding, such as Highways England’s
Lower Thames Crossing and A303
Projects, will now need to be financed
by other means or structured in a
different way.

• A private sector contractor who
enters into a contract with a public
sector entity or authority. Under the
contract, the private sector contractor
is required to construct and maintain
infrastructure to deliver the services
required. The service requirements
are usually expressed as outputs.

What the Chancellor did not do, was
to go as far as to cancel all existing
PFI and PF2 projects. Existing PFI and
PF2 Projects will not be terminated as
a result of this Budget.

• The private sector contractor is
normally a special purpose vehicle
(SPV). The SPV will use private
finance, usually a mix of equity
and limited recourse debt to fund
the upfront construction costs of
constructing the infrastructure.

Partner

So remind me… what is PFI/PF2?
PFI/PF2 projects cover a wide
range of areas including schools,
social housing, hospitals, office
accommodation, street lighting, waste
treatment and highways. They account
for huge amounts of public sector
investment in infrastructure (c£60bn).

Senior Associate

• The SPV is paid a fee (a unitary
charge), which will include principal
and interest payments on debt,
a return to the private sector
shareholders and an amount for the
services delivered. Payment of the
unitary charge (or parts thereof) is
dependent on the SPV’s performance.
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Despite widespread popular criticism
it is important to remember that PFI/
PF2 brought much needed investment
into the public sector. It also created
incentives for private sector investors
(via their SPV) to:

In respect of arguments regarding
inflexibility, PFI/PF2 project contracts
are necessarily long-term but often
include change mechanisms that, if
used correctly, can achieve savings
throughout the contract life.

• Build assets on time and on budget

Perhaps one of the more convincing
challenges to PFI/PF2 is one to emerge
recently in the shape and form of the
Carillion insolvency. What this incident
showed (amongst other things) is that
private sector entities (in particular the
construction sector) were often left
over exposed by extensive PFI/PF2 risk
transfer and did not always understand
the extent or price of the risks that they
were signing up to.

• Reduce long-term running costs
• Maintain assets
But there were problems…
Nobody appears to be in mourning
for the death of PFI. Public opinion, as
well as the press turned against these
types of transactions. Some of the most
common criticisms levelled at such
projects include:
• They are expensive compared to
public sector borrowing, which can be
undertaken at lower levels of interest
• They are inflexible with changes over
the life of a long-term contract being
costly to implement
• Investors make excessive returns at
the expense of the public purse
There is no denying that at some point
in the history of PFI/PF2 contracts all of
the above accusations have been true
in respect of specific projects.
However these arguments have also
been overly generalised and overstated.
Accusations in the media that PFI
projects are costly often confuse the
total project cost (expressed in nominal
terms and including operational costs)
with upfront capital costs.
They also fail to acknowledge that
although there are potentially higher
costs of interest associated with private
sector debt, in exchange for that cost
of debt the public sector was usually
purchasing a wide ranging risk transfer.

A key lesson learned from this
incident and perhaps one of the
best challenges to the use of
PFI/PF2 contracts is that it is not
always possible or appropriate
for the public sector to enter
in to a long-term contract and
consider that it has washed its
hands of the majority of risks.
As a public authority with an interest in
the manner in which public services are
to be carried out – there will always be
an element of delivery and reversion risk
which cannot be contracted away. This
is something that needs to be borne in
mind when any successor to the PFI/
PF2 model is developed.
What’s next?
A lot of ink has been spilled over the
question as to whether the Chancellor
was right to abolish PFI/PF2. However,
for us the real questions are:
• How should the public sector now
fund and deliver major infrastructure
projects? In his Budget speech, the

Chancellor made it clear that public
sector support for infrastructure would
continue, so the key question is how
best to achieve this.
• How can we take the lessons learned
from when PFI/PF2 projects did fail
and make sure we do not repeat the
mistakes of the past?
• How can we better procure contracts
with the private sector to avoid
further Carillion type failures and
avoid the public sector tendency to
procure in a manner that encourages
unsustainably low tenders?
Now more than ever it is important to
be creative when it comes to looking at
procurement models and how to structure
contracts for major infrastructure projects.
The question as to what is to replace PFI/
PF2 has not yet been fully answered.
Some of the key options include:
• Direct Delivery:
Public authorities may find themselves
able to deliver projects directly.
This will involve the public sector
financing a project directly and (likely)
contracting out the design, build,
operations and management of a
project to contractors (this may be a
multi-contractor or single contractor
approach). There are a number of
finance routes open to achieve this,
including prudential borrowing and
public bonds.
An important issue will be the
risk remaining in the public sector
(including integration and interface
risks). If the public sector is going to
assume delivery risks, it will have to
avoid some of the pitfalls of delay and
cost overrun which used to be frequent
in public sector projects. Critical to
this will be developing appropriate
construction and operations contracts
that allocate risks clearly and foster
a collaborative culture.
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• Joint Delivery:
Sharing of delivery risk between
public and private partners may
represent a way forward. Under such
a model, risk transfer could once
again be passed to an SPV for the
design, construction, operation and
maintenance of a project. However
the SPV could be financed jointly
by the public and private sector.
This was beginning to happen in
late stage PF2 contracts, where
HMG was taking a minority equity
stake in critical projects. Such a
model may give a public authority
greater involvement in the operations
of public services while still enabling
the use of private sector innovation
and capital.
Private sector capital remains keen
to deliver public sector infrastructure
and the challenge will be to harness
that in an optimal way to achieve
public value.
In addition to the two obvious means
of delivery above, HMG has expressly
referred to three existing support
mechanisms that it will continue to
utilise to harness private finance in
public sector infrastructure and energy
projects, these are set out below:
• The Contract for Difference (CfD):
The CfD is most commonly used
in respect of renewable energy
generation projects. It is a contract
between a low carbon electricity
generator and the Low Carbon
Contracts Company, a governmentowned company.
Under a CfD a generator is paid the
difference between a specified price
for electricity reflecting the cost of
investing in a particular low carbon
technology (“Strike Price”) and a
measure of the average market price
for electricity (“Reference Price”).

CfDs provide some certainty and
stability of revenues. However, it is
difficult to see that the CfD has use
across the whole of public sector. The
CfD can only be used where a market
price can be ascertained. So it would
be challenging to use it to finance
schools or hospitals.
• The Regulated Asset Base
(RAB) Model:
The RAB model was developed in
respect of offshore transmission and
the Thames Tideway Tunnel Project. It
involves a licensed private sector utility
receiving a regulated revenue stream
based on its capital expenditure.
Contracts are long-term and policed
by an independent and reputable
regulator, such as Ofwat or Ofgem.
Revenues are usually relatively
certain and indexed. Deductions for
poor performance are often possible
although they may be subject
to certain prescribed limitations.
The RAB Model often relies on an
underlying statutory regime although
such models can be simulated
through contractual arrangements.

• The UK Government Guarantee
Scheme (UKGS):
This works by offering a governmentbacked guarantee to help infrastructure
projects access debt finance where
they have been unable to raise finance
in the financial markets.
So where does this leave us?
The abolition of PFI/PF2 means there is
no longer a default option for the public
sector when developing large scale
infrastructure. Amongst the possible
replacement options there is no “one
size fits all” solution.
Instead, the abolition of PFI/PF2 leaves
the public sector with a difficult but
exciting truth. An acknowledgement that
value can be achieved in a number of
ways and through a variety of means
and that what works best will necessarily
depend on the circumstances.
When developing future infrastructure,
public sector entities will need to assess
all delivery options to develop an
optimal and appropriate approach.
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LOCAL HEAT PROJECTS – AN UPDATE
Increasingly, local authorities are
exploring localised heating projects
in order to provide residents and
businesses with cost effective and
environmentally friendly heating.
Here, Juli Lau an Associate, who
specialises in public sector work
covering the fields of waste, energy,
construction and, utilities, provides
an update on this initiative.
Localised heating (sometimes called
district heating or communal heating) is a
system for distributing heat generated in
a centralised location through a system
of insulated pipes for residential and
commercial heating requirements such
as space heating and water heating.
What’s happening?
On 16th October 2018, the Department
for Business, Energy & Industrial
Strategy (BEIS) announced the launch
of its Heat Networks Investment Project
with news that it had appointed Triple
Point Heat Networks Investment
Management as its delivery partner.
This announcement comes as ‘Round 8’
applications for funding from BEIS’
Heat Networks Delivery Unit are due
for submission in December 2018.
Government support for district heating
initiatives have increased the feasibility
and attractiveness of using local
infrastructure such as “energy from waste”
facilities as a source of local heat supply.
Central government support may well be
the catalyst needed for local community
groups and local authorities to take the
lead on a modernised decentralised,
low-carbon energy landscape.
What is the Heat Networks Delivery
Unit (HNDU)?
The HNDU was set up in 2013 by the
Government to provide grant funding
and guidance to local authorities in
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England and Wales for heat network
project development. It is currently
undertaking its eighth round of funding,
having awarded over £17 million in
previous funding rounds.[1]
HNDU Funding is available for:
• Heat mapping and energy master
planning – area-wide exploration
and identification of opportunities.
• Feasibility studies – project-specific
detailed investigation of technical
feasibility, design, financial modelling,
business modelling, customer
contractual arrangements and
delivery approach.
• Detailed Project Development –
development of business/commercial
model and financing options;
development of procurement strategy;
further scheme design; initial scoping/
soft market testing and development
of commercial agreements.
• Commercialisation – development
of contracts and land arrangements;
further development of financial model
and business case. There is also the
potential for preparatory construction
works to be included in this phase
depending on scheme needs.
What is the Heat Networks Investment
Project (HNIP)?
The recently launched HNIP main
scheme will be available to public,
private and third sector applicants in
England and Wales. It is primarily aimed
at supporting the contract negotiation
and construction stages of a project.
It is envisaged that HNIP would offer
a seamless transition for projects
initially supported by HNDU.
The types of project costs expected

[1]

to be supported by HNIP include:
• Building new heat networks
• Developing existing heat networks,
including expansions, refurbishment
or interconnection
• Commercialisation phase and
construction costs
• Building connections
• Works to access recoverable heat.[2]
Its key differences from HNDU funding are:
• Eligible applicants are not restricted
to local authorities
• Eligible costs relate to the latter stages
of heat network projects rather than
feasibility and development stages,
although there is some overlap at
the commercialisation stage.
What are key considerations when
looking into localised heat networks?
We broadly categorise the preliminary
issues which need to be considered
as follows:
Consumer demand for heat:
This comprises consumer sign up (this
is particularly critical in retrofit schemes)
and variable demand. Both of these may
impact on expected returns and in turn
the pricing for supply of heat.
Effective and reliable technical solution:
Even a temporary suspension of services
can have significant effects on consumers
(particularly more vulnerable consumers).
Therefore protections are needed.
This is usually provided in the form of
service guarantees and compensation
payments. For heat suppliers it will
be critical to adequately specify their
system during design, construction

and operations (e.g. using industry
standards such as CP1).
Implementation challenges:
Including allocation of risks surrounding
the design, build operation and
maintenance of infrastructure by
contractors – such as allocation
of responsibility for obtaining and
complying with land rights, planning
permission, consents and tenancy rights.
Regulatory compliance:
We anticipate a rapidly changing scene
in what is currently an arena that is not
centrally regulated, but which already
presents a host of compliance issues
to be aware of, ranging from voluntary
recommended codes such as Heat Trust
rules to statutory requirements such as
consumer rights legislation.
In July 2018, the Competition and
Markets Authority (CMA) published the
final report on domestic heat networks
– we expect significant changes to arise
from this report in the foreseeable future.
Structure for the delivery model:
This includes an understanding of the
available corporate structures; (where
a local authority) acting within the remit
of specified powers (vires); addressing
any potential State aid implications; tax
implications and efficiency.

Juli Lau, Associate

020 7405 4600
jlau@sharpepritchard.co.uk

Heat Networks Delivery Unit website https://www.gov.uk/guidance/heat-networks-delivery-unit (last update 16th May 2018)

Delivering Financial Support for Heat Networks, Heat Networks Investment Project https://www.gov.uk/government/publications/heat-networks-investment-project-hnip-scheme-overview
(last update 16th October 2018)
[2]
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SWANSEA STADIUM
COLLATERAL WARRANTY
CLAIM STRUCK OUT
Juli Lau, an Associate in our infrastructure team and trainee solicitor, Alexandra Bellis, examine the
recent case Re Swansea Stadium Management Company Ltd v City & County of Swansea[1] and offer
a number of practical tips when drafting contracts and limits of liabilities.
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Background:
The second defendant, Interserve
Construction Limited (Interserve) brought
an application for summary judgment
against the Claimant, Swansea Stadium
Management Company Ltd (SSMC) in
respect of striking out part of the SSMC’s
claim on the basis that it had no real
prospect of success, alternatively on
the basis that the limitation period for
that part of the claim had expired before
proceedings had commenced.
The works had commenced in
September 2003 and the date of
practical completion was 31st March
2005. Afterwards, SSMC had been
granted a 50 year lease of the stadium
by the first defendant. Although the
deed of collateral warranty between the
second defendant, the first defendant
and the claimant was undated, it had

been sealed and delivered by Interserve
in April 2005.
SSMC had issued a claim form in April
2017 for defective works against both
defendants, claiming alleged defects
in breach of the contract. Specifically,
SSMC alleged against Interserve
that it had breached its collateral
warranty as elements of their design
and construction were defective (the
‘original claim’) and they had failed to
identify and rectify these defects (the
‘rectification claim’).
In its defence, Interserve argued that
the original claim was time-barred. The
warranty was executed in April 2005,
running with retrospective effect from
31st March 2005 (the date of practical
completion). As the claim was filed in
April 2017, the 12 year limitation period
had lapsed.
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Decision:
Retrospective Warranty:
O’Farrell J held that the parties intended
the collateral warranty to be read with
retrospective effect. The document itself
and the factual matrix surrounding it
indicate this because:
• The purpose of the collateral warranty
was to provide a direct right of action
between SSMC and Interserve. This
meant that the rights afforded in the
collateral warranty needed to be the
same as in the building contract but
separate from it.
• The recitals in the collateral warranty
explain that SSMC’s interest was to
ensure that Interserve performed the
obligations contained in the building
contract.
• Clause 1 of the collateral warranty
provided that the direct warranties
are in respect of the performance of
Interserve’s obligations contained
in the building contract. This means
the warranty covers the full scope of
the building contract’s works period,
regardless of when it is executed, as
the obligation to execute a collateral
warranty found in Article 10 of the
building contract did not contain a
time limit.
• This Article 10 clause also contained
an express limit on liability by stating
liability would be no greater than if
SSMC had been named as a joint
employer under the building contract.
Date of Practical Completion:
A cause of action under contract will
arise when a contractor is in breach
of one of its contractual obligations. In
construction cases, the action arises at
the date of practical completion, as the
obligation to carry out and complete
the works only crystallises on the date
of practical completion for a breach to
be possible (Tameside Metropolitan
BC v Barlow Securities Group Services
Limited).[2]
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The building contract provided for
completion when the reasonable opinion
of the employer was that the works were
complete and the contractor had met its
obligation in clause 6A.4.2 (to provide
a health and safety file). This process
concluded on 31st March 2005, and it
did not matter that there were still patent
defects on that date. Interserve’s breach
of the collateral warranty therefore
occurred on 31st March 2005.
Having found that:
i) Any cause of action in respect of
the original claim accrued at the
date of practical completion as the
collateral warranty was supposed
to be retrospective;
ii) The date of practical completion
was 31st March 2005;
iii) i) and ii) therefore meant there was
no real prospect of success for this
particular head of SSMC’s claim; and
iv) There was no compelling reason
why this claim should go to trial
nonetheless.
O’Farrell J therefore held that there was
no real prospect of success in relation to
the original claim due to it being statute
barred as of 31st March 2017, as the
breaches occurred on 31st March 2005.
Implications:
This decision:
• Reinforces existing case law that a
cause of action for contractual breach
arises at completion date in respect of
obligations to carry out and complete
construction works, as distinct from
further breaches that might occur
for failure to rectify defective works
during the defects liability period (the
distinction between the original claim
and the rectification claim).
• Confirms that collateral warranties
can have retrospective application,

irrespective of the date on which
they are executed, and that this will
depend upon the parties’ intentions
within the contract, which means
the building contract between the
employer and the contractor and
the factual matrix surrounding the
creation of a collateral warranty
need to be considered.
• Suggests that the commercial
purpose of a “no greater liability”
clause in a collateral warranty is to put
the beneficiary in the same position
as if it were a joint employer under
the main building contract. This
provides certainty as to the extent of
the contractor’s continuing liability for
works and the limitation period upon
which they expire.
Practical Tips
• Always consider the drafting of limits
on liabilities and “no greater liability”
clauses in collateral warranties. Does
the warranty reflect only the remainder
of the liability running in the main
building contract, or is the contractor
expected to provide a longer warranty
to the beneficiary, in which case make
this an express provision.
• Consider the drafting of the main
building contract, especially the
clause that creates an obligation on
the contractor to enter into a collateral
warranty. Where there is no limitation
on the process between the employer
and the contractor for the employer to
require the contractor to enter into a
collateral warranty, this suggests that
the warranty should run for a period
to cover the works specified under the
main contract themselves, rather than
from an obligation under the main
building contract. This is factored
into the factual matrix to denote that
the parties must have intended the
collateral warranty to therefore be
capable of retrospective effect.

• Works are not practically complete
if there are patent defects. However,
both parties can get around this if
they draft clear provisions relating
to the date of Practical Completion
and the Defects Liability Period.
O’Farrell J was not prepared to look
beyond the written statement that the
works were completed on 31st March
2005. Both parties operated from
then as if practical completion had
been achieved by following the
notice process.
We have extensive experience advising
on construction contracts and ancillary
instruments, including those involving
public authority employers, and would
be happy to advise further on collateral
warranties and provisions on practical
completion.

[1]

[2018] EWHC 2192 (TCC).

[2]

[2001] EWCA Civ 1.
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