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Australian court grants man right to sue Google for defamation over image 

search results (Trkulja v Google) 
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Information law analysis: Charlotte Smith, solicitor at Sharpe Pritchard, discusses the recent case where a 

claimant won the right to sue Google under the Australian law of defamation. 

Trkulja v Google LLC [2018] HCA 25 

What is the background of this case? 

The case involves a claim against Google for defamation. The claimant, Mr Trkulja, has won the right to sue 

Google because of photos that appear of him when you search for ‘Melbourne criminal underworld photos’ on the 

Google Image search function. Mr Trkulja had in 2004 been shot in the back while at a restaurant in Melbourne, 

and this incident has resulted in Mr Trkulja appearing in image search results for the Melbourne criminal 

underworld. 

Mr Trkulja’s legal fight was first heard in the Victorian Supreme Court in 2012, where Mr Trkulja was successful. 

However, that decision was overturned in 2016 by the Victorian Court of Appeal and made its way to the High 

Court of Australia earlier this year. 

Mr Trkulja claims the images of him that appear when such a search is made on Google result in his defamation 

because it suggests that he is somehow connected to the Melbourne criminal underworld.  

What legal issues were discussed, and what did the court decide? 

Following an appeal from the Victorian Court of Appeal, the High Court of Australia held that if someone searched 

‘Melbourne criminal underworld photos’ they would ‘rationally suppose’ that the images shown were of people 

connected to that criminal underworld, especially if they were unknown faces. This is despite Google’s argument 

that it would be irrational to assume that all images following such a search would be of criminals, and that search 

brings up images of individuals such as Marlon Brando, who is an American actor. 

However, Mr Trkulja was not successful in claiming he had a right to sue for autocomplete options, because that is 

an automated function and is influenced by what people have previously searched for.  

As a result, Mr Trkulja will be able to make a claim against Google under the Australian law of defamation. It does 

not however, necessarily mean that his claim in the end will be successful. 

What do you think is likely to be the fall out or future implications of this decision? Could 

it clarify defamation laws? What should businesses expect and prepare for in light of this 

ruling? 

It is important to remember that this case was decided in Australia and therefore it does not mean that courts in 

England and Wales would take the same approach. It is interesting however to see the approach that courts all 

around the world are taking when an individual’s privacy is seen to be infringed by a tech giant. 

Across the European Union, the General Data Protection Regulation (EU) 2016/679 (GDPR) has now taken effect 

and has provided EU citizens with greater rights such as the right of erasure. Therefore, in some cases an 

individual may look to enforce its rights under privacy law, rather than under defamation law. 

Businesses in the UK should be aware of individuals’ increasing familiarisation with, and willingness to enforce, 

their privacy rights. Particularly now that the GDPR is enforceable, businesses should familiarise themselves with 

the data protection rights that individuals may seek to exercise and ensure that they have procedures in place to 

handle such requests. 

Are there any other important cases that relate to this? How does this case compare to 

the UK’s position? 

If this circumstance were to arise in the UK, then instead of looking to the law of defamation, an individual could 

first seek to exercise their right of erasure as provided for in the GDPR. 
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Even before the GDPR came into force though, individuals have been seeking a right to be forgotten from search 

engines. The most well know case relating to the so-called ‘right to be forgotten’ is the case of Google Spain SL, 

Google Inc. v Agencia Espanola de Proteccion de Datos (AEPD) and Mario Costeja Gonzalez (Case C-131/12) 

which established that such a right could exist.  

More recently in English law, there has been the case of NT 1 & NT 2 v Google LLC [2018] EWHC 799 (QB), All 

ER (D) 147 (Feb), which relied on the law determined in the Google Spain case. In this case, Google argued that 

the claim was an abuse of process because the claimants brought the claims under the Data Protection Act 1998 

and/or the law of misuse of private information rather than the law of defamation. The court did not agree with that 

argument however. In the end, NT1 was not successful in his claim against Google but NT2 was. It was held that 

the relevant search results regarding NT2’s previous criminal convictions which had now been spent, should be 

delisted. 

If a case such as Mr Trkulja’s was to arise in the UK, would the claimant seek to make a claim in defamation? 

Given the progress in privacy laws and the Google Spain case, maybe not. 

Interviewed by Varsha Patel. 
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